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Foreword

Thefollowing study hasbeen el aborated under the auspices of the ILO'sMigrationfor Employment
Branch. The objectives of the Branch are to contribute to (i) the evauation, formulation and
application of international migration policies suited to the economic and socia ams of
governments, employers and workers' organizations, (ii) the increase of equality of opportunity
and treatment of migrants and the protection of their rights and dignity. Its means of action are
research, technical advisory services and co-operation, meetings and work concerned with
international labour standards. The Branch aso collects, analyses and disseminates relevant
information and acts as the information source for ILO constituents, ILO units and other interested
parties.

The ILO has a congtitutional obligation to protect the "interests of workers when employed in
countries other than their own". This has traditionally been effected through the elaboration,
adoption and supervision on international labour standards, in particular the Migration for
Employment Convention (Revised), 1949 (No. 97); the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111); the Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143); and the non-binding Recommendations supplementing them.
International legal instruments of this kind aim to influence national laws and regulations insuch
countries as ratify the binding Conventions; and in thisway they change notonly legislation but the
actual practices aswell.

The key concern of ILO standards for migrant workers is non-discrimination or equality of
opportunity and treatment. Many countries broadly adhere to this objective in the economic and
social spheres. Some countries ratify 1LO Conventions* and do their level best to fulfil the
obligations deriving from them. One might expect, therefore, that discriminationwould no longer
be part of the legislation or practices of these countries. Unfortunately, there is a great deal of
circumstantial evidence that this assumption does not hold in certain respects and especially not
at the workplace in private or public enterprises; and such evidence al so exists for countries not
having ratified ILO Conventions.

Therefore, the ILO has launched a series of activities under the programmatic title of "Combating
discrimination against (im)migrant workers and ethnic minoritiesin the world of work".2 Itams
to reduce discrimination against non-nationals and persons of distinct ethnic origins by informing

! Forty in the case of Convention No. 97, one hundred and twelve in the case of Convention No. 111, and seventeenin the case
of Convention No. 143.

2 See: R. Zegers de Beijl: Discrimination of migrantworker sin western Europe (Geneva, ILO, 1990); L. Foster, A. Marshall
andL. Williams Discrimination against immigrantworkersin Australia (Geneva, ILO, 1991); R. Torreal ba: Discriminacion del
trabajador migrante en Venezuela (Geneva, ILO,1991); R. Zegersde Bejl: Although equal beforethelaw (Geneva, ILO, 1992);
S. Dex: The costs of discriminating against migrant workers: an international review (Geneva, ILO, 1992); R. Torrealba
Discrimination against migrant workers in Venezuela (Geneva, ILO, 1992); F. Bovenkerk: Testing discrimination in natural
experiments: Amanual for inter national compar ative resear ch on discrimination on the grounds of "race" and ethnic origin
(ILO,Geneva, 1992); C. Raskin: Defacto discrimination, immigrantwor ker sand ethnic minorities: A Canadian overview (ILO,
Geneva, 1993); J. Wrenchand P. Taylor: Aresearch manual on the evaluation of anti-discrimination training activities (ILO,
Geneva, 1993); G. Rutherglen: Protecting aliens, immigrants, and ethnic minorities from discrimination in employment: The
experiencein the United States (IL O, Geneva, 1994); F. Bovenkerk, M.J.I. Gras, D. Ramsoedhwiththe assistance of M. Dankoor
and A. Havelaar: Discrimination against migrant workers and ethnic minorities in access to employment in the Netherlands
(ILO, Geneva, 1995).
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policy makers, employers and workers organizations as well as trainers engaged in preventing
or countering unlawful discrimination of how |egidlative measures and training activities can be
rendered more effective, based on aninternational comparisonof the impact of such measures and
activities. These activities cover four man components. i) empirical verification of
discrimination; ii) research to assess the scope and efficacy of legislative measures designed to
combat discrimination; iii) research to document and to evaluate training and education in anti-
discrimination or equal treatment; iv) international seminars to discuss the research findings.

Inthe present paper, Caterina Venturaassessesthe scope and efficacy of | egislative measurestaken
inCanadain protecting (im)migrants and minority groupsfromdiscriminationinemployment. The
Canadian experience clearly demonstrates the need for comprehensive civil legislationto combat
employment-related discrimination. For such legidation to be effective, it should comprise
obligations for employersto report on the ethnic composition of their workforce and to develop
plans to rectify the eventual under-representation of specific groups. The paper's conclusion that
anti-discrimination legislation can only be effective if it is accompanied by effective monitoring
and enforcement mechanisms, provides useful guidance to legidators and policy makersinother
countries.

W. R. B6hning
Chief
Migration for Employment Branch



I ntroduction

This paper will assess the content, scope, administration, enforcement and efficacy of Canadian
human rights legislation and related statutes in protecting migrants, immigrants and ethnic
minorities in the world of work. In considering issues of discrimination regarding (im)migrant
workers and ethnic minorities, the applicable legislative grounds of discrimination include race,
colour, nationa or ethnic origin and citizenship. Im(migrant) workers and ethnic minorities are
discriminated against onthese grounds as Canadawas col onized by the British and Frenchresulting
in the view that non-Europeans, particularly non-white workers, are regarded as foreigners and
therefore subject to differential treatment based ontheir race, colour, origin and citizenship (see:
Raskin, 1993).

As with other countries such as the United States, the inception of human rights statutes in Canada
was based on prohibiting race discrimination. Although the main applicable ground of
discrimination regarding (im)migrant workers and ethnic minoritiesis race, thispaper will refer
to the scope, content and efficacy of anti-discrimination statutes generaly, as the commentsremain
relatively unchanged whether the discussion centres on race discrimination or the other grounds
prohibited under these statutes. The prohibitions against discrimination are generally applicable
to all enumerated grounds. The case law interpreting the statutes follows the same principle. For
example, the decision of the Supreme Court of Canada regarding the liability of the employer in
the case of sexual harassment as enunciated in the case of Robichaud v. The Queen, isapplicable
to all other forms of harassment including racial harassment.

The case law interpreting legislated anti-discrimination provisions will be relied onextensively
to elucidate the scope of the protection. Reference will be madeto race, colour, ethnic origin and
citizenship cases where possible asillustrative of the application of the statute.

1.1. Immigration to Canada

The source countriesfor Canada'simmigrant intake haschanged over time. Immigration beganwith
the early colonial settlement of French and English. The American revolution resulted in black
dlaves escaping up the east coast to Canadaor being brought in by white loyalists. Thefirst piece
of legidation that one may say would constitute anti-discrimination legislation was introduced in
Upper Canadain 1793 entitled An act to prevent the further introduction of Savesand to limit
the terms of contracts for servitude within thisProvince. A few decades|ater on the west coast
of Canada, Chineselabourerswere brought to Canada. The Asiatic were denied the right to vote,
were subject to head taxes and segregated land ownership (Pentney, 1993, p.1-5).

Canadatraditionally preferred Europeanimmigrantsand wel comed theminthelate 1800'sand post
World War Il. Canadian historians have described Canada'simmigration policy in the following
terms:

For mogt of itshistory Canada hashad a restrictionist immigrationpolicy and, fromthe outset, animmigrationpolicy with
unabashed ethnic and racid priorities ... As Canada proceeded through the firgt haf of the twentieth century, Jews,
Asans, and blacks were ever more often relegated by Canadian officids to the bottom of the list of those preferred.
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Withthe onset of the Great Depression, Canada's door to immigrants closed and, reflecting the now accepted principles
of ethnic selection, Canadals door was shut mogt tightly to Jews (Abella and Troper, 1982, p.x).

It was not until the 1960's with the introduction of universal, non-discriminatory and objective
sel ection criteria that non-European non-white immigration became extensive (White and Samuel,
1991, p.70). These new "visible minority immigrants’, as these immigrants are referred to in
Canada, settled primarily inCanada'smajor cities, Toronto, Vancouver and Montreal. Since1951,
the proportion of the national population made up of immigrants hasremained relatively stable at
16 per cent. However, researchers have observed that this stability hides considerable changein
terms of the composition of the group (Beaujot, Basavargjappa and Verma, 1988, p.3). The
majority of Canada's immigrants now originates from Asia, Latin and Central America, the
Caribbean and African countries (Badets, 1989, p. 3).

Incidents of intolerance and unease directed at visible and ethnic minorities were not uncommon
following influxes of non-white immigrants. A 1977 report by the Ontario Human Rights
Commission noted the prevalencein Toronto, Canada's most ethnically diverse city, of aclimate
of racial intolerance that included both violent and subtle forms of racial hostility, as well as a
marked increase in substantial cases of discriminatory behaviour (Ontario Human Rights
Commission, 1977).

By the end of the 1980's Canadians had become anxious over ethnic diversity. Three out of ten
Canadians believe that whenit comesto things that count the most, all racesarenotequal. Three-
guarters of Canadians blamed the victims of racia preudice, believing that "immigrants bring
discrimination upon themselves' (Samuel and White, 1991, p. 82).

1.2. Legal statusof (im)migrant workersand ethnic minorities

Individuals lawfully in Canada, migrants, permanent residents, immigrants in the process of
obtaining Canadian citizenship or other, have most of the same rights as Canadian citizens.
CitizenshipinCanada. Canadian citizenship accordsthe additional rights of theright to vote, hold
a Canadian passport and be given preference in some occupations. The Public Service
Employment Act which governs employment inthe Canadian public service (s. 16), aswell asthe
Royal Canadian Mounted Police Act, which governs the federal police force, (s.9.1), are
examples of statutes which permit the restriction of competitions for employment to Canadian
citizens.

Until recently, asylum claimants were denied the right to work inCanadauntil their claimhad been
adjudicated. Dueto abacklog in processing claims, many asylum claimantswererequired to rely
on social assistance for an extended period. Effective January 24, 1994, asylum claimants are
permitted to seek employment while awaiting determination of their claim.

1.3. Development of human rights statutes

Various statutes began emerging in the mid 1940's prohibiting discrimination. Some statutes
criminally sanctioned discriminatory practices. However, this was found not to be a successful
method of dealing with the issue as the criminal burden of proof ismoredifficultto establishthan
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the civil burden. Formal Canadian human rights legidation creating human rights commissions
beganemerging because of overwhelming evidenceof racial and religiousdiscrimination (Cornish,
1992, p. 45). Theintent of thelegidationwasclearly articul ated by asenior Ontario Human Rights
Commission official :

M odernday humanrightslegidationis predicated onthe theory that the actions of prejudiced people and their attitudes
canbe changed and influenced by the process of re-education, discusson, and the presentation of dispassionate socio-
sientific materids that are used to chdlenge popular myths and stereotypes about people...Human Rightslegidaionon
this continent is the skilful blending of educational and legd techniques in the pursuit of socid justice (Hill, 1965,

p.4).

Although anti-discrimination provisions are found in many Canadian statutes, the main pieces of
legislation that prohibit discrimination are the Canadian Charter of Rights and Freedoms, the
federal and provincial human rights acts and employment equity acts. The Criminal Code also
contains hate propaganda provisions. The following section attempts to put this legidation into
perspective.

2. Overview
2.1. The Canadian Charter of Rightsand Freedoms

The Canadian Charter of Rights and Freedoms, referred to asthe Charter, is part of the Canadian
Congtitution and therefore part of the supreme law of the land. There are three "equality rights"
provisionsinthe Canadian Charter. Thereisageneral equality rights section (s.15); adeclaratory
sectionthat providesfor Canada's multicultural heritage (s.27) aswell asadeclaratory sectionthat
deals with equality based on sex (s.28). Court challenges alleging an infringement of the right to
equality are based on section 15 of the Charter which providesthat everyone is equal before and
under the law and has aright to equal protection and equal benefit of the law. The Charter only
appliesto government or state action, including the state as an employer, and not to private action.
Discrimination by private action including employers is dealt with by anti-discrimination
legidation or asthey are referred to in Canada, human rights statutes.

2.2. Human rightslegidation

Canadais afederation of ten provinces and twoterritories. Thereisafederal level of government,
provincial or territorial level of government and thethirdlevel isthat of local government. Powers
are distributed between the provinces and the federa government pursuant to the Canadian
Congtitution. The provincia governments have authority to pass human rights legislation dealing
with infringements that fall within matters delegated under the constitution as being provincial.
Theseinclude mattersrelating to " property and civil rights', "matters of amerely local and private
nature" or "local work or undertaking”. Examples of provincially regulated employers would
include manufacturers and the service industry.

Where the matter is bound up with afederal work or undertakingit will fall withinthejurisdiction
of the federal Parliament and therefore be covered by federal human rights legidlation. Matters
faling withinfederal jurisdiction include railways and banks. Employment with theseindustries
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is thus dealt with under federal human rights legidation, whereas employment with the service
industry and manufacturing is covered by provincia legidation.

Human rights legislation evolved over the past few decades, to its present state where all
provinces and one of the territories have human rights acts. While there are differences between
the provincia and federal legidation as to the nature and extent of the legidation, the majority of
the provinces have legidation similar to the federal humanrights act. This paper will often refer
to the Canadian Human Rights Act, the federal legidation, as representative of the types of
provisions found in anti-discrimination legislation in Canada. Reference will be made to
provincial human rights legislation as required.

The various human rights acts in Canada provide that one may not deny accessto or occupancy of
certainservices, facilities or accommodation because of certain stipulated grounds. Humanrights
commissions are mandated to enforce the statute as well as promote human rights through public
education initiatives. Proscribed grounds of discrimination in Canada generally include race,
colour, ethnic origin, religion, sex, age, marital status, family status, disability and conviction for
which a pardon has been granted.

In the field of employment, practices such as refusal to employ or continue to employ or refer or
recruit or train, promote or transfer any person on the basis of a proscribed ground of
discrimination are prohibited. Harassment and indirect discrimination are also prohibited.
Provision is made for affirmative action programmes. Exceptions to the generd rule of non-
discrimination are permitted if certainrequirements are met. Trade unions must also comply with
the legidation in their role as representing employees as well asin their role as employer.

2.3. Employment Equity Act (affirmative action)

The federal government introduced employment equity (affirmative action) legislation in 1986.
The federal employment equity legislation only coversemployersemploying 100 or moreworkers
withinfederal jurisdiction. Thereisaseparate equity programmefor federal public servants. The
Province of Ontario passed its own employment equity legislation in 1994 which applies to
employerssituatedinOntariothatfall withinprovincia jurisdiction. Therefore, at the present time
in Canada, legislated employment equity applies only to federally regulated employers and
employersin the province of Ontario. Employment equity requires organizations of acertain size
to devel op employment equity plans, goals and timetables so as to eliminate systemic barriersto
disadvantaged groups (women, disabled, visible minorities and aboriginal s) and thereby increase
their representation in employment.

2.4. The Criminal Code, hate propaganda provision

The Criminal Code, section 319 makes it an offence for everyone who, by communicating a
statement in a public place, incites hatred against any identifiable group where such incitement is
likelytolead to abreach of the peace. Anidentifiablegroup isdefined asany section of the public
distinguished by colour, race, religion or ethnic origin. Asthe Crimina Code provisions do not
relate to employment, these provisions will not be discussed further.



2.5. TheImmigration Act

The Immigration Act, section 3, sets out Canadian policy on the manner in which immigration to
Canada is administered. Included as a cornerstone of Canadian immigration policy is the
recognition of the need to ensure that any person who seeks admission to Canada is subject to
standards of admission that do not discriminate inamanner inconsi stent with the Canadian Charter
of Rights and Freedoms. The Canadian Charter of Rights and Freedoms expressly prohibits
discrimination, inter alia, on the basis of race, colour, national or ethnic origin and religion.

3. The scope, substance and efficacy of the
Canadian Charter of Rightsand Freedoms

As mentioned in the previous chapter, the Charter applies to government activities only. Itis
entrenched i nthe Congtitution and can only berepeal ed by constitutional amendment. A court may
strike down federal or provincial legisation or overrule government action that is found to be
inconsistent with the Charter. The principal provision in the Charter that protects equality rights
issection 15. It reads:

(2) Everyindividud isequa before and under the law and has the rights to the equal protection and the equal benefit
of the law without discriminationand, in particular, without discriminationbased onrace, nationd or ethnic origin, colour,
religion, sex, age or mentd or physicd disahility.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amdioration of conditions
of disadvantaged individuds or groups including those that are disadvantaged because of race, nationd or ethnic origin,
colour, religion, sex, age or mentd or physica disability.

No Charter protection is absolute. The justification section of the Charter (s.1) guaranteesthat the
rights and freedoms set out in the Charter are subject to limits. It reads:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such
reasonable limits prescribed by law as can be demongtrably judtified in afree and democretic society.

A brief discussion of the courts' interpretation of sectionl of the Charter isincluded in section 3.1.
below.

Section 15 rights are subject to section 33 of the Charter which provides provincial legislatures
with the power to override section 15 and other sections of the Charter by expresdy stating the
provincia statute operates notwithstanding the relevant provision of the Charter.

3.1. Substance

Section 15 of the Charter came into effect on April 17, 1985, three years after the Charter was
proclaimed. Thiswasto allow governmentsthe opportunity to repeal |egidation that contravened
section 15 of the Charter. The equality provisions of the Charter are still relatively new but there
have been cases that assist inthe interpretation of the equality provision. The landmark case that
provided guidance onthe interpretation of section 15 was the Supreme Court of Canadadecision
in Andrews v. Law Society of British Columbia, [1989] 10 C.H.R.R. D/5719. Mr. Andrews, a
British citizen, successfully challenged the citizenship requirement for entry into the legal
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profession contained in the Barristers and Solicitors Act (British Columbia) on the grounds that
it violated his right to equality.

The Supreme Court viewed equality as a comparative concept, which takes its meaning to some
extent from the context in which it operates. The main concern must be the impact of the law on
the individual or group concerned. Laws should not have an adverse effect on disadvantaged
groups. The Court stated that the purpose of the equality guarantee in the Charter isthe promotion
of asociety in which all are secure inthe knowledge that they are recognized inlaw as deserving
of concern, respect and consideration. It has a large remedial component. The promotion of
equality has a more specific goa than the mere eliminationof distinctions. Thisis evidenced by
distinctions in the Charter designed to safeguard certain groups. The Court rejected the concept
that similarly situated people must be similarly treated and differently situated people must be
treated differently. It recognized that identical trestment may produce inequality and would justify
results that today would not be acceptable such as the "separate but equal” doctrine which was
relied on in the United Statesto justify segregation. The court's recognition that equality may well
require differentiation in treatment is commonly referred to by human rights analysts as the
substantive equality theory.

All individuals coming to Canada, including (im)migrant workers and ethnic minorities must be
permanent residents for three years before becoming digible for Canadian citizenship. They are
therefore for a certain period, non-citizens. The Supreme Court recognized the powerlessness of
non-citizens and described them as:

a group of persons who are rdatively powerless politically, and whose interests are likely to be compromised by
legidative decisons....Discriminationonthe basis of nationality has from early times been an inseparable companion of
discrimination on the basis of race and national and ethnic origin (page D/5728).

Itwould appear that the court hasinterpreted section 15 of the Charter to include protection against
discrimination on the basis of nationality.

Equality law under the Charter has relied on established jurisprudence developed under human
rights statutes, while taking into account the different reach and structure of each. While
discrimination under s.15(1) is of the same nature and fits the concept of discrimination devel oped
under the human rights acts, a further step isrequired in order to decide whether discriminatory
laws can be justified under section 1. The onusis on the state to establish this. Thisisadistinct
step under the Charter which is not found in most human rights acts, because in those acts
justification for or defence to discrimination is generally found in specific exceptions to the
substantiverights. The differencesbetween the Charter and human rightsacts may justify different
conclusions depending on which statute is used in bringing a case.

The purpose of section 15 is to protect those groups who experience social, political and legal
disadvantages. The Court has set a high threshold for governments to overcome inorder to justify
discrimination. The genera approach to the interpretation of section 1 (exception provision) was
established by the Supreme Court of Canadain R. v. Oakes, [1986] 1 S.C.R. 103. The section 1
inquiry requires atwo step process to determine if the challenged legislationisjustified. Firstis
an examination of the impugned law to determineif it is of such importance to permit overriding
acongtitutionally protected right. The second step involvesaproportionality test where anumber
of factors must be balanced. The natureof theright, theextent of itsinfringement, and the desirable
goa embodied in the legislation must be examined. The broader social impact of the impugned
law and its aternatives must also be considered.
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Section 15(1) of the Charter must be read asawhol e along with section 15(2) which addresses the
need to overcome the disadvantage of historically oppressed groups (Day, 1990, p. 5).

3.1.2. Section 15(2) of the Charter

Section 15(2) isreferred to as the affirmative action section. There has been no clear direction
fromthe courts regarding the interpretation of s. 15(2). However, the judiciary hasin some cases
interpreted the section as an exception to the general provision of equality in section 15(1) rather
than a complement to it.

There are many problems with this approach. Primarily, it derogates affirmative action
programmesto a lower level of equality right which isinterpreted in a narrow manner. Thisis
based on the genera principle in human rights law in Canada that human rights guarantees are to
be given a large and liberal interpretation and any exceptions to those guarantees are to be
interpreted narrowly. It aso leads to the conclusion that one does not achieve equality by
implementing an affirmative action programme but rather by permitting an exception to it. Thisis
based on the assumption that the norm of equality is treating everyone aike (Day, 1990, p.1;
Vizkelety, 1990, p. 299).

A large part of Canadian laws are aimed at remedying social disadvantage and could be subject
to a Charter challenge. The Courts have not been consistent in their determination as to whether
a government programme meets the requirements of section 15(2). In an early decision on this
issue, regarding aprogrammethat gave preference to peoplewith native background intheissuing
of licencesto grow wild rice, the court considered it was not sufficient to prove abona fide intent
to ameliorate disadvantage to meet the requirements of a specia programme under section 15(2)
of the Charter. The Court aso required that the programme be scrutinized to ensure it did not
interferewiththe rights of non-natives (Manitoba Rice Farmers Association v. Manitoba Human
Rights Commission, 7 C.H.R.R. [1986] D/3315).

A more recent group of cases involving challenges by male prison inmates alleging that
surveillance and routine frisk searches by female guards contravened their privacy and equality
rights, as female prisoners were not subject to the same searches by male guards, interpreted the
special programme provisionsinamoreliberal manner. The courts, including the Supreme Court
of Canada, determined that the difference in trestment was reasonably necessary to the success of
the affirmative action programme for womenguards. The courts were not sympathetic to the male
applicants as they are members of a group that has no historical pattern of group based
discrimination (Weatherall v. Canada (Attorney General), [1993] 2 S.C.R.812). The courts
recognized that differences in trestment and special programmes may be required to achieve

equality.

3.1.3. Accessto the courts and remedies under the Charter

As government actions fall within the jurisdiction of the human rights statutes as well as the
Charter, either may be able to provide aremedy. The Charter provides a very broad remedy.
Anyone whose Charter rights have been infringed can apply to a court of competent jurisdiction
for an appropriate and just remedy. The Charter also states that it is the supreme law of the land
and any law that isinconsistent with it is of no force and effect. In some cases where a law has
been determined to be unconstitutional the court hasfound it appropriate to suspend the decl aration
of invalidity of agtatute to give alegidature time to amend its legislation so asto conformwith the
Charter. This remedial approach is justified where the striking down of a law would deprive
deserving persons of benefits without benefitting the individual whose rights have been violated
(Schachter v. Canada, [1992] 2 S.C.R. 679).



8

A Charter application through the courts avoids the requirement that the case has passed the
scrutiny of the human rights commissionbefore it canbe referred for determination. However, a
remedy cannot be obtained if one does not have the financial capacity to launch a Charter
challenge. Thisis one of the mgjor procedural differences between proceeding with a Charter
application as opposed to a human rights complaint. Human rights commissions accept, process
and determine complaints without the requirement that the complainant incur expenses for legal
counsel. Charter applications proceed through the courts and the applicantsincur often substantial
expense to retain legal counsel.

The question of access to the courts to launch a Charter challenge has been discussed at length in
Canada. In 1985, following the proclamationinto force of the equality provisions of the Charter,
the Canadian government announced funding through the Court Challenges Programme to support
individuals and groupsto challenge federal legislation, practicesand policiesin test cases based
on section 15 of the Charter. The Court Challenges Programme was placed under the auspices of
anindependent body so asto ensure unbiased deci sions about which court challengeswere funded.
Many important Charter equality cases reached the Supreme Court for determination, owing
directly or indirectly to funding by the Court Challenges Programme.

On February 27, 1992, the federal government cancelled the Court Challenges Programme. The
Parliamentary All-Party Standing Committee on Human Rights and the Status of Disabled Persons
held public hearings regarding the cancell ation of the Programme and in June 1992 issued areport
entitled "Paying Too Dearly”". The Committee recommended the existing form of the Court
Challenges Programme should continue receiving government funds until a non-profit Court
Challenges foundation financed by federal, provincial governments and the legal profession was
established (Halliday, 1992). In August 1993, the government announced the reinstatement of the
original Court Challenges Programme. Negotiationsare presently under way between government
departmentsand stakehol dersto determinethe administrative structure of thereinstated programme.

Although the Court Challenges Programme is unable to fund all Charter challenges, it hasallowed
some accessibility to the courts for individuals and groups to challenge discriminatory laws or
practices. The Programmeisimportant as studies have shown that the disadvantaged generally do
not have theresourcesto launchcostly court challenges agai nst governments who havethefinancial
resources, expertise and opportunity to devel op a comprehensive strategy to defend the status quo
in the courts (McCormick, 1993, p. 525).

3.2. Efficacy of the Charter

Have governments infact been successful indefending the status quo or hasthe Charter guaranteed
protection for (imymigrant and ethnic minority workers from discrimination? There can be no
doubt that the concept of equality has been advanced due to the Charter. Non-citizen (im)migrant
and ethnic minority workers can be seen as the beneficiariesof Charter litigationasthey have been
recognized as "a discrete and insular minority ... agroup lacking in political power and as such
vulnerable to having their interests overlooked and their rights to equal concern and respect
violated" (Andrews v. Law Society of British Columbia [1984], 10 CHRR, D/5721).

The Supreme Court's interpretation of the equality protection as provided in section 15 of the
Charter is pragmatic. It recognizesthat differencesin treatment are sometimes necessary to allow
individual sto compete on an equa footing. The Court has stated that the purpose of the guarantee
provided in the Charter, in this case the pursuit of equality, requires a generous rather than
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legalistic interpretation. The equality right should be placed in context so that protection is
afforded to membersof traditionally disadvantaged groups. In other words, for equity programmes
to be successful they must be seenasanaid to equality and not as anexceptiontoit. Applications
under the Charter by groups that have not been historically disadvantaged asking to strike down
programmes that assist disadvantaged groups will most likely be rejected by the Court.

The Charter's existence requireslegislative draftersto consider equality rights when drafting new
legidation. At a minimum, this assists in reducing the number of challenges individuals or
advocacy groups must bring regarding uncongtitutional provisionsin legidation.

Itis suggested by academics and NGOs, commenting on the Supreme Court of Canada's decisions
interpreting s.15 of the Charter, that the Charter has played a vital role in advancing substantive
equality. However, it must be recognized that its accessibility is limited for the time being
particularly to individuals and advocacy groups having financial resources required to proceed
through the courts. However, the re-introduction of the Court Challenges Programme recognizes
the need to make the Charter accessible to those whom it was intended to protect.

The Charter has had animpact on the administration and enforcement of human rights legidation.
Federal and provincia humanrights|egislation must conformwith the Charter (Blainey v. Ontario
Hockey Association [1987], 9 C.H.R.R. D/4549).
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4. The scope, substance and efficacy of
anti-discrimination statutes

4.1. Scope of legidative provisions

Inthis chapter we will examine the scope of employment protection provided in humanrights acts
aswell asthelevel of substantive protection. Thiswill commence with areview of the relevant
legidative provisions including a discussion of discriminationtheories. Case law will berelied
on to assist in the interpretation of the legidation. An examination of the administration and
enforcement of humanrights statuteswill befollowed by a discussion of the efficacy of theexisting
human rights system.

L egidative provisions
The protection from discrimination in employment provided in human rights acts includes all
phases of the employment relationship from pre-employment to termination.

4.1.1. Pre-employment
Within the pre-employment context, inquiriesrel ating to employment advertising, pre-employment
inquiries and activities of employment agencies are regulated by human rights acts.

The Canadian Human Rights Act States:

For dl purposes of this Act, race, nationd or ethnic origin, colour, religion, age, sex, maritd status, family status, disahility
and conviction for which a pardon has been granted are prohibited grounds of discrimination (s.3).

It isadiscriminatory practice
(@& touseorcirculae any form of application for employment, or

(b)  inconnection with employment or progpective employment, to publishany advertisement or to make any written
or ora inquiry that expresses or impliesany limitation, specification or preference based on a prohibited ground
of discrimingtion (s.8).

Similar provisions exist in most provincial statutes. The prohibition covers application forms,
interviews and job advertisements.

4.1.2. Employment agencies

Most human rights acts have provisions which specifically prohibit employment agencies from
discriminating against persons seeking employment. Employment agencies primarily refer
individuals to employers for temporary employment.

The Ontario Human Rights Code provision relating to employment agencies stipul ates:

The right under section 4 to equd trestment with respect to employment is infringed where an employment agency
discriminates against a person because of a prohibited ground of discriminationinrecelving, dassifying, disposing of or
otherwise acting upon applications for its services or in referring an gpplicant or gpplicants to an employer or agent of
an employer (s.23(4)).
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The federal government department responsible for employment referrals through its national
employment service is required through its enabling statute, the Employment and Immigration
Department and Commission Act, to:

ensurethat inreferring aworker seeking employment there will be no discriminationwithin the meaning of the Canadian
Human Rights Act (s.120(2)(b)).

4.1.3. Employment
The general prohibition against discrimination in employment in the Canadian Human Rights Act
reads:

It isadiscriminatory practice, directly or indirectly,
(@ torefusetoemploy or continue to employ any individud, or

(b) inthe course of employment, to differentiate adversely in relation to an employee, on a prohibited ground of
discrimination (S.7).

Policiesor practicesthat have discriminatory effects or anadverse impact are al so prohibited by
what is often referred to as the systemic discrimination provision. Systemic discrimination is
unintentional discriminationwhich results fromthe imposition of a seemingly neutral requirement
that disproportionately affects a particular group. The systemic discrimination provision in the
Canadian Human Rights Act reads.

It isadiscriminatory practice for an employer, employee organization or organization of employers
(&) toestablish or pursue apolicy or practice, or

(b) to enter into an agreement affecting recruitment, referra, hiring, promotion, training, apprenticeship, trandfer or
any other matter relating to employment or progpective employment,

that deprives or tends to deprive an individua or class of individuas of any employment opportunities on a prohibited
ground of discrimination (s. 10).

As a complement to provisions aimed at combating systemic discrimination, all human rights
|egislation contain provisions for affirmativeaction programmes, commonly referred to as special
programmes, intended to redressthe effect of any systemic employment barriers. These barriers
take the formof policiesor practicesthat are seemingly neutral but deprive individuals belonging
to certain groups from employment opportunities. 1t should be noted that the special programmes
authorized by the HumanRights Act are permissive, not mandatory. The Canadian Human Rights
Act special programmes provision states:

It isnot adiscriminatory practice for a person to adopt or carry out a specia program, plan or arrangement designed
to prevent disadvantagesthat arelikely to be suffered by, or to diminate or reduce disadvantages that are suffered by,
any group of individuals when those disadvantages would be or are based on or related to the race, nationa or ethnic
origin, colour, religion, age, sex, marital status, family stetus or disability of members of that group, by improving
opportunities respecting goods, services, facilities, accommodation or employment in relation to thet group (s. 16(1)).

Harassment constitutes another aform of unlawful discrimination. Itisspecifically prohibitedin
human rights legidation. The Canadian Human Rights Act provision regarding harassment in
employment states:



12
It isadiscriminatory practice,

() inmattersrelated to employment, to harass an individua on a prohibited ground of discrimination (s. 14(1)).

4.1.4. Exceptions
Humanrights | egislationincludes provisions which provide exceptions to the general rule of non-
discrimination. The main exceptions of relevance to this paper are the bona fide occupational
qualification or requirement, the live-in domestic employment provisions and the citizenship
preference. The Canadian Human Rights Act provision regarding the bona fide occupational
requirement states:

Itisnot adiscriminatory practice if

(@ anyrefusa, exduson, expulson, suspension, limitation, specificationor preference in relation to any employment
is established by an employer to be based on a bona fide occupationa requirement (s. 15(a)).
Provincia humanrights|egisl ationexcludesdomesticsemployedin privatehomesfromthegenerd
employment discrimination protection. Human rights protection for domestics is limited to
allegations of sexua harassment. The Individual Rights Protection Act of the Province of Alberta
reads:

Sections 7 and 8 (generd anti-discrimination provisions) apply with respect to
(@ adomedic employed in aprivate home, but only insofar asthey relate to sexud harassment.

Canadian citizenship is a lawful requirement, qualification or consideration, according to most
provincial human rights statutes if it is imposed or authorized by law, related to cultural,
educational, trade unionor athletic activitiesor if itisarequirement for senior executive positions.
For example, the Ontario Human Rights Code states:

A right under Part 1 to non-discrimination because of citizenship is not infringed where Canadian ditizenship is a
requirement, quaification or consideration imposed or authorized by law (s. 16(1)).

A right under Part 1 to non-discrimination because of citizenship is not infringed where Canadian citizenship or lawful
admissonto Canada for permanent residence is a requirement, qualification or consderation adopted for the purpose
of fostering and developing participation in culturd, educationd, trade union or athletic activities by Canadian citizens
or persons lawfully admitted to Canada for permanent residence (s. 16(2)).

A right under Part 1 to non-discrimination because of ditizenship is not infringed where Canadian citizenship or domicile
in Canada with the intention to obtain Canadian citizenship is a requirement, qualification or consideration adopted by
an organization or enterprise for the holder of chief or senior executive positions (s. 16(3)).

4.1.5. Investigation, mediation and decision-making power

Human rights legidation empowers human rights commissions to investigate, mediate and
determine human rights complaints. The Commissions assign investigators to investigate
complaints and report their findings to the Commission who will then determine whether the
complaint should be dismissed, referred to conciliation (attempted settlement) or referred to a
tribunal (quasi-judicial body that determinesif the legislation has been infringed). The relevant
provisions of the Canadian Human Rights Act read as follows:

The Commissonmay designate a personinthis Part referred toasan"invedigator”, toinvestigateacomplaint (s. 43(1)).
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Aninvegtigator shal, as soon as possible after the conclusion of aninvestigation, submit to the Commission areport of
the findings of the investigation (s. 44(1)).

If, on receipt of areport referred to in subsection (1), the Commission is satisfied:
(@ that the complainant ought to exhaust grievance or review procedures otherwise reasonably available, or

(b) that the complaint could more appropriately be dedt with, initidly or completely, by means of a procedure
provided for under an Act of Parliament other than this Act,

it shal refer the complainant to the appropriate authority (s.44(2)).
On receipt of areport referred to in subsection (1), the Commission

(& mayrequest the President of the Human Rights Tribund Panel to appoint aHuman Rights Tribuna in accordance
with section 49 to inquire into the complaint to which the report rdates if the Commission is stisfied,

@ that, having regard to dl the circumstances of the complaint, an inquiry into the complaint is warranted
(),

(b) shdl digmissthe complaint to which the report rdatesiif it is stisfied,

@ that, having regard to dl the circumstances of the complaint, aninquiry into the complaint is not warranted
(s 44(3)).

Most human rights acts in Canadaempower the Tribunals or Boards of Inquiry, as they are called
in some provinces, to order the rectification of an act of discrimination which has been found to
have occurred. The award powers of the Board or Tribunal are set out in the respective human
rights act. These powersinclude apower to issue "cease and desist " orders; issue an order to
make available the rights denied; provide special damages for compensation for lost wages and
for expenses; provide for the granting of exemplary or genera damages for pain, suffering and
humiliation (there are limits on this award ranging from Can$ 2,000 in British Columbiato Can$
10,000 in Ontario if the infringement was wilful and reckless); the Saskatchewan and the federal
Act empower the Tribunal to order the adoption of a specia programme for affirmative action -
both these statutes also provide that a tribunal cannot require the removal of an individual from
employment if the employment was obtained in good faith. In most jurisdictions the filing of a
Tribunal order with the superior court makes it enforceable as a court order.

As humanrights commissions and tribunals are administrative bodies, their decisions are subject
tojudicial review. Judicial review allowsthe courtsto quash adecision, require action be taken,
prohibit action or make adeclaration. Judicial interventionispermissiblewhen an administrative
body acts beyond its powers, failsto dischargeits public duty and departsfromlegally permissible
conduct. But if the Board acts in good faith and its decision can be rationally supported by the
legislation, the courts will not intervene.

Inadditionto the powers of judicial review, the humanrights statutes in the provinces of Alberta,

Manitoba, Newfoundland and Ontario provide for aright of appeal on aquestionof law or fact or
both.

4.2. Substance
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Case law and human rights settlements will be relied on in this section to elucidate how the
legidlative provisions outlined above are substantively applied.

4.2.1. Pre-employment inquiries

The prohibitions relating to employment advertissments and the hiring process represent
government'sattempt to prevent anemployer fromscreening out an applicant, irrespective of merit,
because of a prohibited ground of discrimination. There have been Boards of Inquiry that have
reguired publishers to cease publishing discriminatory advertisements. In one case the publisher
was also ordered to includeinits classified advertisements section a notice that the human rights
legislation prohibits discriminatory advertising (Hope v. Gray-Grant Publishers [1981], 2
C.H.R.R. D/256).

4.2.2. Employment agencies

While there have been no recent board of inquiry cases regarding the discriminatory practices of
employment agencies, the provisionin human rights|egidation prohibiting discriminatory practices
remains necessary. A survey conducted by the Canadian Civil Liberties Association (CCLA) in
1975 reveded that 11 out of 15 employment agencies undertook to co-operate with a caller's
request to refer only white candidates (October 28, 1975, Globe and Mail Newspaper). Three
other repeat surveys over the following fifteen years bore similar results (April 10, 1991 letter
from CCLA to Ontario Minister of Labour).

The Ontario Human Rights Commissionrelied on the employment agency provisioninal991raid
on numerous employment agencies who were believed to be screening out minority candidates.
The complaints that were initiated by the Commissionwere settled in the course of investigation.
In avery innovative settlement, the employment agencies agreed to:
survey all employeesand persons referred to corporate clients to determine the number of
designated group members. women, racial minorities, native persons and persons with
disabilities;

implement an extensive employment equity programme to ensure that their ownworkplaces
will be representative of the population;

encourage their clients to hire designated group members;

review the policies and practices in their workplaces that could act as barriers to the
advancement of designated group members;

provide al present and future staff with training in employment equity, human rights, race
and ethnic relations,

retain computer and written records of referrals,

report discriminatory job requests to the Chief Executive Officer of the agency; and

provide regular reports to the Commission on progress of all aspects of these settlements.
This settlement is an excellent example of redressing inequality through eliminating barriers to

employment and taking proactive measures to strive for a representative workforce. The
monitoring by the Commission ensures the continuity of the effort.
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4.2.3. Employment

Employers have often tried to argue that their relationship with the complainant was one of
contractor/contractee as opposed to employment in order to avoid application of the employment
provisionsin human rights legislation. Jurisprudence has developed criteriarelating to the level
of control of the employee'sdaily work by theemployer to determine if an employment rel ationship
exists.

4.2.3.1. Discrimination theories
As outlined above, all humanrights acts in Canada prohibit direct and indirect discrimination and
harassment. They aso contain provisions regarding affirmative action or special programmes.

Direct discrimination occurs where an employer adopts a rule or practice that on its face
discriminates on a prohibited ground. For example, anemployer refusesto hire aqualified black
job applicant because the employer believes blacks are slow. Until the mid 1970s, human rights
jurisprudence required the element of intent to discriminate inorder to establisha breach of human
rightslegidlation. A series of boards of inquiry decisionsin the mid 1970s focused onthe effect
of practices on certain groups rather than onthe employer'sintent. The decisions recognized, for
example, that an employer's policy that all employees be clean shaven effectively denied
employment to Sikhs (Sngh v. Security and Investigation Services Limited [1977], unreported
(Ontario Board of Inquiry)). Subsequently, the adverse effect discrimination theory was
established to cover these types of behaviour.

Adverse effect (referred to as adverse impact in the United States) or indirect discrimination
concerns a neutral rule or policy which has a discriminatory effect on a particular group. The
concept was best defined by J. Mcintyre of the Supreme Court of Canadainthat Court's landmark
decisioninthefirst Ontario case dealing with adverse effect di scriminationto go beforethe courts,
Ontario Human Rights Commissionv. Smpson SearsLtd. [1985], 7 C.H.R.R. D/3102 at D/3106
(hereinafter referred to asthe Smpson Sears decision). Adverse impact discrimination occurs
when:

... anemployer for genuine businessreasons adopts arule which on its face is neutral and which will gpply equaly to dl
employees, but whichhas adiscriminatory effect upona prohibited ground on one employee or group of employeesin
that it imposes, because of some specia characterigtic of the employee or group, obligations, pendties or restrictive
conditions not imposed on other members of the workforce.

The Court went onto say that if anemployer's neutral rule adversely impacts onanindividual, the
employer has a duty to accommodate the employee, short of undue hardship. The duty to
accommodate short of undue hardship was subsequently interpreted by a Board of Inquiry
Chairpersonto imposeaduty onemployersto take substantial or meaningful stepsto accommodate
the requirements of the complainant. According to this interpretation, the term "undue hardship”
indicates that there is some hardship that is "due" and it is only hardship that goes beyond this
minimum that can berelied on as a defence (Gohmv. Domtar Inc., [1990], 12 C.H.R.R. D/161).

In the Smpson Sears case, a Seventh Day Adventist part-time employee was adversely affected
by the employer's neutral policy that all part-time employees mustwork Saturday. Saturday isthe
Sabbathfor Seventh Day Adventists. The Supreme Court found unintentiona discrimination onthe
part of the employer and ordered that the complainant be compensated for lost wages.
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The same day the Supreme Court rendered the Smpson Searsdecisionit alsorenderedits decision
in Re Bhinder and Canadian National Railway Co. [1985] 2 S.C.R. 561. The Bhinder case was
similar to the Smpson Sears case asit dealt with aneutral rule, arequirement to wear a hard hat,
that adversely effected the complainant, a Sikh whose religious tenets required he wear a turban.
The difference between the S mpson Sears and Bhinder casesis that one was brought pursuant to
the Ontario Human Rights Code and the other was filed under the Canadian Human Rights Act,
railways coming under federal jurisdiction and the retail industry falling within provincial
jurisdiction. Thetwo statutes contained different provisionsregarding the bonafide occupational
qualification defence. A bonafide occupational qualification (b.f.0.q.) isarequirement imposed
honestly and in good faith for the safe, efficient and reliable performance in employment. It
establishes a defence to an allegation of discrimination.

As aresult of the different wording in the provincial versus the federa human rights statute, the
complaint filed provincialy was successful while the complaint filed federally was not despite
thesimilar facts. The Supreme Court inBhinder placed significant limits onthe concept of adverse
effectdiscriminationby itsliberal interpretation of thegeneral bonafide occupational qualification
defence containedinsection 14(a) of the CanadianHumanRights Act. Although the Ontario Human
Rights Code does containabona fide occupational qualification defence, it only appliesto certain
grounds (age, sex, record of offences or marital status) and therefore was not available as a
defence to the respondents in the Smpson Sears case as the complaint was based on religion.

As the Tribunal that had initially heard the Bhinder case had found that the hard hat rule was a
b.f.0.q., the Court concluded that the clear language of section 14(a) of the Canadian Human Rights
Act eliminated the requirement that the employer accommodate the needs of the employee. The
Bhinder decision resulted in afundamental difference in human rights protection for employees,
depending on whether their employer fell within provincial or federal jurisdiction.

Shortly after the Bhinder decision was rendered, the Canadian Human Rights Commission
submitted a Specia Report to Parliament describing the negative effect of the Bhinder decision
on the Commission'swork and regquesting an amendment be introduced to overcome the Bhinder
decision. Thisdid not occur until the situation wasredressed by the Supreme Court of Canadafive
years later in its decision in the case of Alberta Human Rights Commission v. Central Alberta
Dairy Pool, [1990] 2 S.C.R. 489 (hereinafter referred to as Dairy Pool). Inthiscasethe Supreme
Court overturned, in part, its earlier decision in Bhinder.

The Dairy Pool case, like Bhinder and Smpson Sears, dealt with the issue of aneutral policy, the
requirement to work on peak business day, conflicting with the employee'sreligious requirements.
The Dairy Pool case arose when the complainant had his employment relationship terminated for
failing to report to work on a pesk businessday. The complainant had become a member of the
World Wide Churchof God and required adjustments to hiswork scheduleto allow himto observe
his Sabbath. The employer granted some of the adjustments but refused the complainant's request
to be absent without pay on aMonday. The complainant alleged the employer had discriminated
against himonthebasisof religion. The casewas appeal ed to the Supreme Court of Canadawhich
upheld the claimand found that the empl oyer had failed to make reasonabl e efforts to accommodate
the employee's religious requirements. The Dairy Pool case was brought pursuant to Alberta's
human rights statute, the Individual Rights Protection Act. That Act, like the Canadian Human
Rights Act contains ageneral bona fide occupational qualification provisionwhich appliesto all
prohibited grounds of discrimination. The Dairy Pool case was the Supreme Court of Canada's
opportunity to revisit the Bhinder decison. Moreover, the Dairy Pool case clarified the law
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regarding the defences avail abl e to an employer in a case of adverse effect discrimination and the
elements of abonafide occupational qualification defence.

Regarding the defences available to an employer in a case of adverse effect discrimination, the
court overturned the Bhinder decision and ruled that a b.f.0.g. defence should not be applied in
cases of adverse effect discrimination. It concluded that "where a rule has an adverse
discriminatory effect, the appropriate responseisto uphold therulein its general application and
consider whether the empl oyer coul d have accommodated the empl oyee adversely affected without
undue hardship” (Alberta Human Rights Commission v. Central Alberta Dairy Pool [1990], 2
S.CR,, p. 517). This meant that the employer is required to establish that the rule is rationally
connected to the performance of the job, and that it could not accommodate the employee's needs
without incurring undue hardship. Thethresholdfor the"rationally connected” rulehasbeenalow
one and most rules will meet the standard.

The Court, without definitively stating what constitutes undue hardship, sets out factors that can be
taken into consideration in the determination of undue hardship. These include financia cost,
disruption of a collective agreement, problems of morale of other employees, interchangeability
of workforce and facilities. The cost and administrative disruptionmustbe measuredin light of the
overall size of the operation. Questions of safety must be assessed by examining the magnitude of
the risk and who will bear it.

The Supreme Court elaborated on the issue of undue hardship in its 1992 decision in Renaud v.
Central Okanagan School District No. 23[1992], 16 C.H.R.R. D/425. This case also dealt with
religious discrimination. A school custodian was dismissed due to hisinability to work Friday
nights. The complainant wasaSeventhDay Adventist. Theemployer waswilling to accommodate
the empl oyee by rearranging the shift schedule, but the trade union which negotiated the collective
agreement with the employer school board refused to consent to the shift change and threatened
grievance proceedings if the school board attempted to institute a shift change.

In determining the extent of the duty to reasonably accommodate, the Supreme Court rejected the
test adopted in the United States, enunciated in Trans World Airlines v. Hardison, 423 U.S. 63
[1977]. The Hardison test was developed in an entirely different legal context where the extent
to which religious accommodation could be required was limited by the constitution. It therefore
virtually removed the duty of the employer to accommodate as mere negligibleeffortwasrequired
to satisfy the duty to accommodate. In the Canadian context referring to the expression "undue
hardship" impliesthat some hardship is acceptable. More than negligible effortsand expense are
required. In the Renaud case, the Court addressed the issue of how the proposed shift change
would impact on co-workers. The Court stated that minor interference or inconvenience is the
price to be paid for religious freedom in a multicultural society. The employer must establish
actual substantial interference with the rights of other employees.

Regarding the bona fide occupational qualification which is still applicable to cases of direct
discrimination, the Court made it clear that the employer will be expected to demonstrate that the
rule takes account of theindividual circumstances of employeesor justify its failure to do so with
reference to the nature of theruleitself. Theb.f.0.q. defence now requiresemployers make efforts
to accommodate the circumstances of the individual being negatively affected by therule.

Rules concerning trade union liability for failure to accommodate were articulated by the Court.
There aretwo ways atrade union may become a party to a discrimination complaint. First, it may
cause or contribute to the formulation of the rule that has a discriminatory effect, particularly if the
ruleis part of acollective agreement. Second, wherethe ruleis not part of a collective agreement,
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the unionmay impede the reasonabl e efforts of the employer to accommodate. The second situation
only comesinto play if the union's involvement is required to make accommodation possible and
no other reasonable aternative resolution of the matter has been found or could reasonably be
found.

Human rights analysts are of the view that the Renaud decision is a reasonable and practical
approach which makes clear that respect for equality and diversity may require hardship up to the
point that it is undue. It also balances individua equality rights and the col lective interests of the
union membership (Pentney, 1993, p. 4-56.17).

4.2.3.2. Harassment

(Im)migrant workers and ethnic minorities often leave employment because they suffer racial or
religious harassment. Harassment provisions exist in all human rights acts in Canada. These
provisionswereincluded becauseracial dlurs, name-calling and other offensive behaviour created
ahostile working environment. Such ahostileor poisoned working environment constitutesaterm
or condition of employment imposed on disadvantaged groups that is different from other
employee's terms and conditions of employment. Anaysts inthe humanrights field have come to
recognize that harassment is a maor systemic barrier to the retention and promotion of
disadvantaged groups (Cornish, 1992, p. 110). It is for this reason that in examining systemic
barriersto employment for disadvantaged groups, it should be determined whether employershave
an effective harassment policy, one that employees are aware of and have confidence in.

Harassment is defined in the Ontario Human Rights Code as a course of vexatious comment or
conduct that i s knownor ought reasonably to be known to be unwelcome. The case law regarding
harassment has progressed and become more sensitive over the years. Earlier tribunals were of
the view that more than one event i s required to establish harassment. Human rights commissions
however have stated in their harassment policies that one event is sufficient to establish
harassment.

A Board of Inquiry found an employer liable for harassment when racial slurs directed at others
were a mgjor reason for the complainant leaving her employment (Lee v. T.J. Applebee's Food
Conglomeration [1987], 9 C.H.R.R. D/4781). Racial harassment was recognized as ssmply one
manifestation of agenerally aggressive behaviour. Regarding arespondent employee who picked
fights with white as well as non-white employees, an Ontario Human Rights Board of Inquiry
Chairperson found that the use of racia epithets and name calling as a means of belittling and
humiliating the oppositionwhen the opponent was a visible minority constituted racial harassment
(Persaud v. Consumers Distributing [1991], 14 C.H.R.R D/23). Also included in the sorts of
behaviour that can be considered harassment are false and embarrassing accusations of
misbehaviour aswell asdiscriminatory treatment with respect to posting, transfers, hours of work,
or other working conditions (Wei Fu v. Ontario Government Protective Service [1985], 6
C.H.R.R. D/2797).

The most recent development in harassment law regards the determination of whether comments
are offensive. Should this determination be based on thereasonabl e victim'sview of whether the
commentsare offensive or the view of whatisreferred to inlaw asthereasonableperson? Those
in favour of the reasonable victim standard argue that the reasonable person represents the view
of the dominant or privileged white males and would not be sensitized to personal and cultural
differences. A recent Canadian Human Rights Tribunal adopted the reasonabl e victim perspective
in determining whether questions asked of the complainant in an interview constituted harassment
(Stadnyk v. Canada Employment and Immigration Commission, unreported decision rendered
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July 17, 1993). The adoption of the "reasonable victim" standard can be interpreted as the
elimination of a systemic barrier in the human rights adjudication process, as complainants will
no longer be subject to the views of the dominant group concerning the types of comments the
victim should consider offensive.

4.2.4. Special programmes (affirmative action)

Affirmative action provisons existinall Canadian humanrights statutes. They are often referred
to as special programmes. There have been asmall number of casesinterpreting these provisions.
The trend inhumanrights tribunal decisions interpreting specia programme provisions has been
to accept a broad definition of special programmes.

InCanada, the first case to reach the Supreme Court of Canadathat resulted inaspecial programme
was brought pursuant to the systemic discrimination provision, section 10 of the Canadian Human
Rights Act. In Action Travail des Femmes v. Canadian National Railway Co.,[1987] 1 S.C.R.
1114, the Court approved a quota ordered by a human rights tribunal that one of every four new
employees hired be awomanuntil thirteen percent of the blue collar (labourer) jobs at the railway
were filled by women. The Supreme Court in elucidating on how employment equity is designed
to break a continuing cycle of systemic discrimination stated:

The goal isnot to compensate past victims or even to provide new opportunitiesfor specific individuds who have been
unfairly refused jobs or promotion in the past, athough some such individuds may be beneficiaries of an employment
equity scheme. Rather, an employment equity program isan attempt to ensure that future gpplicants and workers from
the affected group will not face the same inddious barriers that blocked their forbears (p. 1143).

The Court formulated two general principles as guidelines for the interpretation of the law
respecting affirmativeactionprogrammes. First, it held that provisionsregarding affirmativeaction
programmesare of a"special nature" and mustbegivenalarge and liberal interpretation(p. 1133).
Second, it held that affirmative action remedies are consistent with the principle of non-
discrimination and not aviolation of it (p. 1139).

A casethat hasrecently been decided by the Ontario Court of Appeal s hasraised theissue of how
to deal with special programmesthat are under-inclusive in that benefits arerestricted to certain
groups or restricted withingroups - Robertsv. Ontario Ministry of Health ([1989], 10 C.H.R.R.
D/6353 Ont. Bd. Of Inquiry; affirmed 1990, 14 C.H.R.R D/1 Ont. Div. Ct.; Ontario Court of
Appeal decision rendered August 16, 1994, unreported). Mr. Roberts, a seventy-three year old
visually impaired man, filed ahumanrights complaint alleging that the Ontario Ministry of Health's
Assistive Devices Programthat subsidized the cost of devicesfor individual s under the age of 23
discriminated onthe basis of age. The Board Chairperson found that although the programme did
in fact discriminate on the basis of age, the programme was saved by the special programme
provision of the Ontario Human Rights Code. The Chairperson took an expansive view of the
provision. The Board envisioned only two grounds for challenging a special programme. The
grounds are that the beneficiaries of the programme are not disadvantaged or thereis a concern as
to the bona fides of the respondent in establishing the programme. According to the Chairperson,
factors such as the under-inclusiveness, the actual effects or the rational connection between the
means and the object of the programme are not matters to be determined by a Board of Inquiry.

The Chairperson expressed concernthat employerswould not institute special programmesif they
feared the programmes would be struck down unless they were perfectly drawn to eiminate all
forms of discriminationat once. The Chairperson opined that one of the purposesof theaffirmative
action provisions in humanrights statuteswas to avoid costly and time-consuming litigation about
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thelegality of the programmes. Inavery brief judgment affirming the Board'sdecision, the Ontario
Divisional Court stated, "Generally speaking, courts should not lightly second guess clear
legidlative judgments, particularly when dealing with programmes designed to proceed to greater
equality of opportunity for disadvantaged persons'.

The Ontario Human Rights Commission appealed the Ontario Divisional Court decision to the
Ontario Court of Appeal. The Court of Appeal found that the lower courts had erred in law in
interpreting the special programmes provision of the Ontario Human Rights Code as having asits
only purpose the exemption of special programmesfromthe application of the Code. The special
programmes provision, according to the Court of Appeal, was to be interpreted also as an
interpretive aid aimed at promoting substantive equality - the idea that decision makers should
assess the end results of policies designed to promote equality.

The Courtof Appeal was of theview that the Board of Inquiry should have considered (1) whether
a particular provision or limitation of a special programme resulted in discrimination against a
personor group with the disadvantage the programme was designed to benefit, and (2) whether the
provision or limitationwas reasonably related to the scheme of the special programme. The Court
determined that the complainant had been discriminated against and such discrimination was not
reasonably related to the scheme of the special programme. Although discriminatory restrictions
might be justified in some cases this was not the case here. In the Roberts case, the Court was of
the view that the government failed to show that removing the age restriction would harm the
programme as the evidence before the Court demonstrated that young people were less likely to
be visually disadvantaged and had better access to other government programmes than older
people.

As mentioned earlier there are very few cases dealing with the affirmative action provisions of
human rights legislation. This is, in part, due to the effective screening out of "reverse
discrimination” complaints by humanrights commissions. Reverse discrimination complaintsare
thosefiled by individualswho are not members of historically disadvantaged groups alleging that
special programmeswhichexcludethemare discriminatory. Asaffirmative actionisendorsed as
necessary for achieving equality and is legislatively protected, human rights commissions have
refused to proceed on "reverse discrimination” complaints.

Human rights commissions have legiglatively been assigned a significant role regarding specidl
programmes. Many of the human right statutes contain provisions whereby the human rights
commission's gpproval of a specia programme exempts it from the application of the relevant
human rights Act. For this reason, along with the need for the Commissions to adhere to criteria
in determining whether to proceed on "reverse discrimination" complaints, many human rights
commissions have developed guidelines for special programmes (Sheppard, 1993, p.47).

Guidelinesissued by the Ontario Human Rights Commission, for example, require that a special
programme be designed to assist disadvantaged persons or groups; define the designated persons
or group that it purports to assist; be based on clearly articulated reasons why the group is
considered disadvantaged and how the proposed measures will relieve this hardship or
disadvantage.

The Canadian Human Rights Commission policy on special programmes focuses on a three step
process for the creation of a special programme: conducting a workforce analysis to determine
representation, review of employment systems/barriers, development of remedial measures. A
common feature of the guidelines is the requirement that the programme be based on a prepared
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plan, outlining its terms, conditions, and duration. It should include monitoring and evaluation
mechanisms, and it should be developed in consultationwith all individual s or groups concerned.

Canadian governments have been concerned enough with the need for affirmative action that along
with providing constitutional protection for affirmativeaction programmesthey have commissioned
various studies to report ontheissue. Thefirst magjor study, "Report of the Royal Commission on
Equality in Employment”, October 1984 prepared by Justice Rosalie Abella, hereinafter referred
to as the Abella report, resulted in the 1986 federal Employment Equity Act. The Ontario Law
Reform Commission also recently commissioned a study on the issue. The resulting paper
recognizesthat the problem with formal equality isthatit failsto acknowledge the built-inbiasin
apparently neutral standards applied to al (Sheppard, 1993).

The Ontario report notes that neutral standards are based on the experiences of the socialy
privileged group. Whilegroupsremain excluded from social and economic benefits, that exclusion
results in additional inequality. The argument that preferentia hiring is an affront to the merit
principle is viewed as spurious as the "historically privileged" have developed the criteria to
determine merit which would then be skewed to represent characteristics which that group finds
meritorious. Asthe system suitsthe needs of the advantaged and fail sto recognize the needs of the
disadvantaged, some manifestations of direct discrimination, such as harassment, can congtitute
systemic discrimination as they are not acknowledged as a problem and can be endemic to the
organization concerned. Therefore, equity or special programmes are considered to be proactive,
planned programmes designed to remedy group based problems of systemic discrimination.
Substantive equality acknowledges one's group differences which are accommodated in laws,
socia and ingtitutional policies and practices (Sheppard, op.cit., pp. 10, 13).

The report also provides policy guidance on how equity programmes should be implemented. It
explains that equity programmes commence with a confirmation stage where astatistical analysis
is undertaken of the under-representation of the disadvantaged group concerned. Efforts should
al so be madeto ascertain fromgroup members their experience of how groups are excluded from
power. An examination of policies relating to human rights issues, their implementation and
awareness by employees provide a framework for determining if the employer organization is
receptive to disadvantaged groups. An examination of all policies should be undertaken to
determineinherent biasand barriersto the entry and promotion of disadvantaged groups. Education
and awareness sessions regarding diversity can assist in overcoming stereotypical views and
reduce the level of alienation of disadvantaged groups. Also it isrecommended that the support
mechanisms provided to the historically privileged should be extended to the historically
disadvantaged (Sheppard, op.cit., pp. 11-12).

Thislast point was acknowledged by former Supreme Court of Canada Justice Bertha Wilsonin
her capacity as Chairperson of the Canadian Bar Association Task Force on Gender Equality in
the Legal Professon. Ms. Wilson refersto the very subtle differentiation, such as mentoring and
the assigning of high profile work to the historically privileged members and the routine, time
consuming and unrecognized tasks with no mentoring to the disadvantaged groups as
insurmountable barriers to advancement (Wilson, 1993, p.87).

In short, affirmative action programmes must not concentrate only on preferentia hiring without
modifying the workplace to make it more welcoming to disadvantaged groups. If there is no
accommodation, the only members of the disadvantaged groups that will survive are those
individuals who imitate the privileged.
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4.2.5. Exceptions
The main exception to the general rule of non-discrimination are the bona fide occupational
qualification (b.f.0.q.), the domestic employment and citizenship exceptions.

4.2.5.1. Bona fide occupational requirement

Earlier, during the discussion of adverse effect and direct discrimination, theissue of the bonafide
occupational qualification was discussed in terms of when it could be relied on to justify
discriminatory requirements. Thissectionwill briefly describethecriteriathat must be established
to meet the Supreme Court of Canadatest of what congtitutesab.f.o.g.. All Canadian human rights
acts contain ab.f.o.q. provision.

There are two tests that must be met to establish a bona fide occupational qualification. The
subjective test, requires that the b.f.0.g. must be imposed honestly, in good faith and in the
sincerely held belief that such limitation isimposed in the interests of the adequate performance
of the work involved with all reasonabl e dispatch, safety and economy. The objectivetest requires
that the bona fide occupational requirement is reasonably necessary to assure the effective and
economical performance of the job without endangering the employee, other employees or the
genera public.

If aTribuna determines that these tests have been met, a discriminatory requirement constitutes
ab.f.o.q. and istherefore justified.

4.2.5.2. Foreign domestics

Individuals who are employed in domestic employment are exempted by many provincial human
rights acts from the general employment prohibition against discrimination. These individuals,
however, are covered under the harassment provisions in most acts. In Canada, afair number of
domestic helpers are migrant workers who enter Canada pursuant to the live-in caregivers
programme. Thelevel of abuse of this group hasbeen said to be quite high. The Ontario Human
Rights Code which formerly contained this exemption restricted it to individuals attending to
personal or medical needs of the ill. This meansthat in the province of Ontario, the majority of
domestic workers now enjoy thesame level of protection against discrimination as other workers.

4.2.5.3. Citizenship

As discussed earlier, the Supreme Court of Canada ruled in the Andrews case that the citizenship
requirement in the British ColumbiaBarristersand Solicitors Actwas contrary to section 15 of the
Charter and could not be saved by section 1 of the Charter. Various provincia human rights acts
contain provisions which permit the giving of preference to job applicants who are Canadian
citizens. These provisions also exist in public service statutes, including the federal Public
Service Employment Act. A Charter challenge of the provisions in the federal Public Service
Employment Act is currently before the courts.

The Ontario Human Rights Code citizenship exception provision, cited earlier (suprap. 12), is
extremely broad, contrary to the general principle that exceptions to human rights acts should be
narrow. Despite this broad exception provision there have been cases where attempts by
organizations to restrict employment to Canadian citizens have been found to be discriminatory.
For example, anemployer who believed that certain qualities of character could be assured by a
restriction by citizenship was found by a Board of Inquiry to have engaged in a discriminatory
practice (Barnard v. Canadian Corps of Commissionaires [1985] 6 C.H.R.R. D/2659).
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4.3. Administration and enfor cement of human rightslegidation

Following areview of the substantive protection against discrimination provided in humanrights
acts, the manner in which those rights are administered and enforced merits discussion. A brief
discussion will follow on the influence of human rights commissions in the promotion of human
rights.

4.3.1. Complaints

Complaints aleging contravention of human rights legidation can be made to human rights
commissions by the victim, in some provinces by third parties, or the human rights commissions
themselvescaninitiate complaints. Complaintsmust be brought, depending on the province, within
six monthsto two years of the alleged violation. Extension of thetime period isalowed when the
delay wasincurred ingood faith and no substantial prejudicewill resultto any person affected by
the delay. However, Courts will not tolerate excessive delays in processing complaints. The
Courts have prohibited thefederal HumanRights Commission frominvestigating complaintswhere
the delay was found to be unreasonable (Motorways Direct Transport Ltd. v. Canadian Human
Rights Commission, unreported, April 22, 1991, Federal Court Trial Division).

Complaints are filed with human rights commissions in prescribed forms, usually drafted by
Commission staff to ensure legal requirements are met. Following thereceipt of the complaint, the
human rights commission is charged with investigation and attempted settlement. In some
provinces these functions are separated and performed by different staff, investigators and
conciliators, while in other provinces officials carry out both functions. Federally, the functions
are separated by statute. The formal conciliation process commences only after the investigation
is completed and the Commission has decided that the matter warrants conciliation (Canadian
Human Rights Act, s. 47). Anaysdts state that from the point of view of the effectiveness of the
Commission's work, it is important that the functions be separated. This is because the
investigation processtendsto arouse hostility fromthe respondent whichisnotafavourable setting
for settlement (Pentney, 1985, p. 15-9).

Commissions are provided limited discretion regarding their duty to investigate complaints. They
may decide to not proceed with acomplaint if the matter is not withintheir jurisdiction; could be
moreappropriately bedealt with under another act; grievance or other review procedures havenot
been exhausted; is trivial, frivolous, vexatious or made in bad faith. Under the federal act, a
complaint cannot be taken unless the victim of the practice was lawfully present in Canada
(Canadian Human Rights Act, s. 40 (5)).

4.3.2. Investigation

At the federal level, once a complaint is accepted by the Commission, it is assigned to an
investigator. Generally the investigator hasthe power (in some cases based on awarrant) to enter
premises at any reasonable time, to carry out such inquiries as are reasonably necessary, and to
require production of documents relevant to the investigation (CanadianHumanRights Act, s. 43).
Most human rights acts provide that no person may hinder or obstruct an investigation. As well,
prohibitions agai nst reprisal stakenagai nst complainants or witnessesexistinall humanrights acts.

Uponcompletionof theinvestigation, areportis prepared summarizing the evidenceand providing
an analysis of investigation findings. The report is provided to the parties who can make a
submission to the Commission for its consideration in determining whether the complaint should
be dismissed, referred to conciliation (in jurisdictions where the investigation and conciliation
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functions are separate) or referred to a Tribunal or Board which holds a public hearing to
determine if the relevant human rights act has been infringed.

4.3.3. Conciliation or settlement
Effort at conciliation is mandatory in most provincia human rights acts, except in Manitoba,
Newfoundland and in the federal Human Rights Act where it is discretionary.

4.3.4. The hearing

Once a decision ismade by the federal human rights commission (composed of one full time and
up to seven part-time members, politically appointed, who meet on a monthly basis to determine
complaints) to proceed with a complaint to hearing, the matter is referred to an administrative
tribunal often referred to as a human rights tribunal or board of inquiry. These boards have
exclusive authority to hear substantive matters arising from alleged infringement of human rights
acts. The human rights commissionis aparty to and has carriage of the complaint at tribunal. The
Commission often represents the complainant before the tribunal.

Administrative tribunals are not bound by the ordinary rules of evidence required at trias, this
flexibility usually goes to the admissibility of evidence, not to weight. In addition to the rules of
natural justice which require boards to decide without bias and to give parties an opportunity to
be heard, it is aso recognized that boards cannot base their decisions on an absence of evidence,
on completely irrelevant evidence or other illegal evidence such as hearsay. Administrative
tribunals must balance the desirability of an informal approach on the one hand and the duty to
ensure al parties are treated fairly on the other.

The standard of proof required of the parties when making out their case is consistent with that
which would be applied by the civil courts. The test in human rights casesisthe civil burden of
proof, that is a case must be established on the balance of probabilities rather than beyond a
reasonable doubtwhichisthe criminal burden of proof. The advantage of administrative tribunals
isthey have specialized knowledge which anaysts have stated has contributed to the devel opment
of anti-discrimination law in Canada (Vizkelety, 1987, p. 11).

4.3.5. Remedies

The humanrights acts of all the jurisdictions in Canada outline what type of remedy a humanrights
tribunal can order. The permitted remedies vary from province to province. For example, the
Saskatchewan and federal human rights acts provide that a third party should not be adversely
affected whentrying to compensate the victim of discrimination. Thisprovisiondoesnotexistin
the Ontario Human Rights Code. In an unusual Ontario Board of Inquiry order, the employer was
ordered to appoint a complainant to a supervisory position in place of the incumbent. The order
was upheld on appeal (L.C.B.O. v. Karumanchiri, Ng and Yan [1987], 8 C.H.R.R. D/4076). The
three complainants in this case aleged that they had been denied promotions within the
respondent's laboratory on the basis of their race, colour, ancestry, place of origin and ethnic
origin. The complaints related to two promotions received by another L.C.B.O. employee, in
preference to the complainants. Two of the complainants also alleged they had been subject to
reprisals by the incumbent because of the complaints of discrimination. The Board of Inquiry
ordered in favour of the complainants, and in particular the Board found that one of the
complainants, Mr. Karumanchiri should have received the two promotions rather than the
incumbent. The following explanation was provided by the Board:

Thisorder isnot entered as punishment. Rather, it isentered to vindicate the very red intereststhat have been infringed.
Clearly, such an order will have a harsh effect upon Mr....(the incumbent), who in many ways was an innocent party
insofar as his promotion to Assistant Chief Chemist and Director are concerned.
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Itisnot the pursuit of an affirmetive action programme that impels the order. Rather, Mr. Karumanchiri wasthe person
who should have been designated both Assistant Chief Chemist and Director of Laboratory Services...A money award
will not fully respond to the wrongs that have been done. The hard fact is that there is only one director, and Mr.
Karumanchiri should be that Director.

The issue of the award power in the Canadian Human Rights Act was extensively considered by
the Supreme Court of Canadainits decisionin Action Travail des Femmesv. Canadian National
Railway Company discussed earlier in relation to special programmes. The Tribunal under the
federal human rights act had found widespread discriminatory employment practices by the
respondent and madeadetailed order. Along with requiring therespondent to devel op atemporary
recruitment campaign aimed at women, until alevel of 13 per cent of women in non-traditional
positions was achieved, the Tribunal order also stipulated numerous modifications to the manner
in which the respondent tested for entry level positions, to job requirements, and to the
dissemination of employment information and hiring practices. The Tribunal order had been
appealed to the Federal Court of Appeal. The Federal Court found the quota scheme was not
directed to identifiable victims of the discriminatory practice as required by the legislation and
was therefore inappropriate.

The Canadian Human Rights Commission appealed the Federal Court decision to the Supreme
Court of Canada. The Supreme Court upheld the Tribunal order and pointed out that the purpose
of human rights legidation as awhole is to prevent discrimination, and that the rights enunciated
therein should be given their full recognition and effect. The Court went on to say that the
provisions setting out the awardstribunal s may make should be interpreted to allow for aremedial
order suchasthe onethe Tribunal had made. There must be an association between prevention and
the remedy.

Other non-monetary awards that have been ordered by humanrights boards of inquiry or tribunals
include the following directions to respondents:

to make a written apology to the complainant,

to offer the complainant the opportunity to apply for the next job/vacancy,
to reingtate the complainant in employment,

to place advertisements for employment with minority group organizations,

to notify the Commission every time an employee of the same group as the complainant
|eavesthe respondent’s employment so that the Commissioncanmonitor the respondent and
determine the reason for the employee's departure,

to congtitute a management-employee Race Relations Committee with human rights
Commission staff to establish effective communications on inter-race relations and
measures to remove verbal racial harassment from the workplace. If the Commission
representative would be of the view that the respondent is not impl ementing reasonable
measures, the Commission may request the Board to reconvene ( Dhillonv. F.W. Woolworth
Company [1982], 3 C.H.R.R. D/743).

The question has arisen whether humanrights boards of inquiry or tribunal s may apply the Charter
and determine constitutional questions and remedies when suchissues are presented before them.
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Anaysts are of the view that although most human rights laws do not confer express statutory
authority to determine questions of law, thisjurisdiction may be implied in view of the nature of
the function performed by these bodies, and by virtue of their remedial authority. Boards of
inquiry have beentreated as quasi-judicial decision making bodies, and their expertise in human
rights matters combined with their adjudicative structure and statutory remedial powers suggest
that boards of inquiry would be found to possess the authority to construe statutes so asto conform
with the Charter (Pentney, 1993, p.15-81).

A recent decision of the Federal Court of Appeal however found that neither the Canadian Human
Rights Commission nor the Tribuna appointed by it had the power to consider and give effect to
the contention that a provision of the Canadian Human Rights A ct was unconstitutional and should
bedisregarded (Bell v. Canadian Human Rights Commission, unreported decision of the Federal
Court of Appeal, February, 28, 1994). This issue has not yet been determined by the Supreme
Court of Canada and therefore will probably be the subject of further litigation.

4.3.6. The appeal process

As human rights commissions and tribunals are administrative bodies, their decisions are subject
tojudicial review. Judicial review allowsthe courtsto quash adecision, require action be taken,
prohibitactionor make adeclaration. Judicial intervention ispermissible when an administrative
body acts beyond its powers, fail sto discharge its public duty and departs fromlegally permissible
conduct. But if the Board acts in good faith and its decision can be rationally supported by the
legidation, the Courts will notintervene. In addition to the powers of judicia review, the human
rights statutes in Alberta, Manitoba, Newfoundland and Ontario provide for aright of appeal on
aquestion of law or fact or both (Pentney, 1993, p. 15-26.3)

4.3.7. Influence of Human Rights Commissions

in promoting non-discrimination
Before leaving the subject of humanrights commissions enforcement mechanisms, a discussion of
the influence of these mechanismsis warranted.

Human rights commissions influence discrimination laws and policies through the issuance of
policy statements outlining the Commission's view on how the provisions in the human rights Act
it enforces should beinterpreted. Human rights commissions determinewhich caseswill proceed
toaTribunal. Commissionlawyers have carriage of the case at Tribunal. Commissions are able
to strategize and present new approaches with the possible result of extending human rights
protection through judicial pronouncements.

The Chief Commissioner of the Canadian Human Rights Commission, for example, is oftencalled
uponto provide his views to various parliamentary committees debating proposed |egislation so
asto ensurethat the humanrights implications of the draft |egislation are considered. Humanrights
commissions also produce annua reports which are sometimes viewed as the barometer of the
state of human rights in Canada over the period under review. Media attention surrounding the
annual reports draws attention to the issueswhichthe Commissionviewsasrequiring redress. For
example, inits 1993 Annual Report, the Canadian Human Rights Commission expressed concern
with some Canadians reluctanceto accept Royal Canadian M ounted Police Skh officerswho were
permitted by the police force to wear turbansin place of the Mounties stetson (Canadian Human
Rights Commission, 1993, p. 41).

4.4. Effectiveness of the present model
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At least three provinces have conducted reviews of the effectiveness of the current human rights
gsystem. Albertaand Saskatchewan had not at thetime of writing issued their reportson their human
rights review. The province of Ontario had established a Human Rights Code Review Task Force
which provided the Government in 1992 with areport entitled Achieving Equality: A Report on
Human Rights Reform (Cornish, 1992). Much emphasiswill beplaced onthereportinthissection
of the paper asit, ataminimum, outlinesthe concerns raised by all stakeholdersinthe humanrights
process- employers, advocacy groupsand the Ontario Human Rights Commissionitself - regarding
the effectiveness of the current process.

4.4.1. Overview

Society has changed considerably over the past thirty years since the existing human rights
enforcement system was first introduced. One of the major criticisms of the existing system isits
concentrationondiscriminationas anindividual problemrather than as a systemic problem. The
Ontario task force set out what it believes is necessary for a system to substantially reduce
discrimination. It must:

empower and support thosewho experiencediscriminationinorder thatthey may direct the
methods used in achieving equality;

promote acompliance culture throughout all institutions by adoption of proactive measures
and policies;

establishanaccessible, effective and expert Tribunal to assist in resol ution of humanrights
claims either through mediation or adjudication (Cornish, 1992, p.2).

The report also cited the following major criticisms of the existing human rights enforcement
model.

4.4.2. Backlog

The Ontario Human Rights Commission had been the subject of concernfor the past few years as
its backlog of cases grew and confidence in it diminished. The Commissionis viewed by many
as so ineffective that there is no point in making a clam. To try to resolve the backlog, the
Commission introduced an "early settlement initiative" by which it quickly tries to settle cases
without investigation. This initiative resulted in 55 per cent of cases being settled at the early
stage. Many individualsfelt pressured to accept unsatisfactory or unfair settlements as otherwise
theywould haveto wait aconsiderabl e time for the complaint to be investigated and later referred
to the Commission for decision (Cornish, 1992, p. 17). Other human rights commissions have
complained about the backlog of cases that have resulted from increased complaints and limited
resources (British Columbia Council on Human Rights, 1992).

4.4.3. Independence

I ndependence from government is a major issue for humanrights commissions. The Ontario Task
Force believes that the appointment process for human rights bodies should be protected from
political influence. At present, provincial or federal Commission members of most Human Rights
Commissions are appointed by the government. Criticism has been expressed at different times
that governments have appointed peopl eto Human Rights Commissions who lacked qualifications
(Cornish, 1992, p. 40). In Ontario, the government isthe biggest employer in the province and the
biggest respondent before the Commission. The Report states that governments are subject to
pressure frompowerful groupsin society who prefer aless effective Commission. Governments,
therefore, undergo aconflict of interest when they appoint members of a Commissionwho are then
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supposed to be watchdogs over the Government. An independent Appointments Committee
comprised of individuals committed to the human rights field was suggested.

The Canadian Human Rights Commission has also on numerous occasions stated its concerns
regarding lack of independence from government. This concern has been primarily related to the
Commission's reporting relationship. At the present time, the Commission reports to Parliament
throughthe Minister of Justice. Factually speaking, themajority of complaintsbefore Tribunalsare
against the federal government, represented by the federal Department of Justicelawyers. Infact
the Commission ends up taking its employer to court. Although the Commission hasclearly stated
that to date there has been no interference, it wants the situationto be rectified. The Commission
must also request its funds from the Treasury Board, a government department, which is
responsible for funding government departments and agencies. This in redlity means that the
Commissionmust go to the Treasury Board to request fundsfor litigationwherethe Treasury Board
may be the respondent. Thecredibility of the Commissionisweakened by itslack of independence
from government and it has therefore requested that it report directly to Parliament (Canadian
Human Rights Commission, 1990, p.1).

Despite the Supreme Court's often stated view that human rights remedies must be effective and
consistent with the almost constitutional nature of the rights protected, the Ontariotask forcefound
that humanrights laws are being weakly and inadequately implemented. Thisis evidenced by the
unconscionable delays in handling claims, the denial of a hearing to all but a small number of
clamants and the disempowerment of those who try to claim their rights under the human rights
code (Cornish, 1992, p. 46).

4.4.4. Accessibility

Individuals who need to rely on the humanrights systemrequirethatit beaccessible. Asdiscussed
earlier, most Commissions provide staff, referred to as intake officers (normally junior officers)
who advise complainants of the legislation and draft the forma complaint on the complainant's
behalf. The task force report suggests that what is needed is advocacy services to assist
complainants throughout the process. The key concern is that the individuals dealing with
complainants at the beginning of the process should be properly trained and able to spend the
required time with the complainants so that complainants do not feel disempowered (Cornish,
1992, pp. 50-51).

Accessibility also means that equality groups need not seek out a particular complainant to have
a case proceed but rather are able to file complaints regarding discriminatory practices. This
option is not available presently under the Ontario HumanRights Code. However, the Canadian
Human Rights Commission has accepted group complaints alleging systemic discrimination in
hiring and promotion, referred to as employment equity complaints.

The issue of accessibility extendsto accessibility to ahearing. The Cornish report stated that the
single, strongest point made to the Task Force was that claimants should have access to a hearing,
if necessary. People criticized what was viewed as the arbitrary, decision making power of the
Commission whether or not to recommend a hearing (Cornish, 1992, p. 88).

There have been a number of decisions dealing with the question of fairness relating to
Commission decisions which are based oninvestigation reports rather thanahearing. The Courts
have stated that hearings are not required. Regarding the balance to be achieved, one of Canadas
foremost human rights experts stated:
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With the crushing case loads facing Commissions, and with the increesing complexity of the legd and factua issues
involved in many of the complaints, it would be an adminitrative nightmareto hold afull ord hearing before dismissing
any complaint which the investigation has indicated is unfounded. On the other hand, Commissions should not be
assessing credibility in making these decisions, and they must be conscious of the smple fact that the dismissal of most
complaintscuts off &l avenues of legal redress for the harmwhichthe personaleges (Pentney, 1993, p. 15-21).

Tables 1 and 2 provide a detailed overview of employment related complaints received by the
federal Canadian Human Rights Commission and the provincia Ontario Human Rights
Commission, respectively. Employment related complaints are an important part of the overall
number of complaints received, representing approximately three quarters of total complaints.
These data reveal that race complaints make up roughly one fifth of all employment related
complaints. "Race" together with "disability" and "sex" are the grounds most commonly relied on
to lodge complaints. Y et "race"-based complaints have a dlightly higher-than-average chance of
being dismissed. Consequently, abelow-average proportion of "race"-based complaintsresultin
settlement. Interestingly though, federally "race"-based complaintsarereferred to tribunal asoften
as other types of complaints.

Race complaints that are based on adverse effect discrimination may have a higher success rate
at tribunal than cases based on direct discrimination. This is due to the fact that direct race
discrimination complaints, i.e. an employer refuses to hire blacks because he dislikes what he
believes are foreigners, may be more difficult to prove. Employers are aware of human rights
legislationand will rarely admit to the discriminatory practice. Therefore the discrimination must
be proven by other means, including establishing that there could be no other plausibl e explanation
for the refusal but discrimination, whereas adverse effect discrimination complaints are normally
based onapolicy thatisacknowledged by the employer. Theissuefor determination at thetribunal
level is whether the policy had a discriminatory effect on the complainant and if so, what steps
have been taken towards reasonable accommodation.

Thetablesonly refl ect the number of complaints the commissions processed. Thisisdefinitely not
areflection of the level of discrimination in Canada. As mentioned earlier many individuals do
not bother to lodge complaints with commissions. The complaints data only reveasthetip of the
iceberg. Labour force data on the representation of visible minorities inthe Canadian workforce
shows income, employment and occupational segregation outcomes for certain visible minority
groups that are lower than the Canadian norm. Recent surveys demonstrate that there are latent
discriminatory attitudes present i n certai nstrataof the Canadian population against visibleminority
Canadians (Raskin, 1993, p. 74). Employment-rel ated di scriminationagainst (im)migrant workers
isaproblem. The problem is not being resolved, amongst other reasons, because the existing
human rights enforcement system is not sufficiently resourced resulting in delays and lack of
confidence. The existing process is unable to deal effectively with systemic discrimination.
Complaint remedies are, more often than not, individual-based remedies rather than a systemic
resolution of the problem. Such individual-based remedies providerelief only to the complainant
without resolving the discriminatory practice that resulted in the complaint.

Table 1. Employment complaints closed by disposition and ground
Canada - 1993/94

Qutcome Sex Age Race (%) Disability Status Religion Pardon Total (%)
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Settled 117 16 42(19 126 13 2 2 318 (23)
Dismissed/

not pursued 201 119 172 (78) 345 171 8 5 1021 (74)
Tribunal 10 1 703 17 3 2 0 403
Total 328 136 221* 488 187 12 7 1379

* Race complaints comprise 16% of total complaints.
Source: Canadian Human Rights Commission

Table 2. Employment complaints closed by disposition and ground
Ontario - 1991/92*

Outcome Sex Age Race (%) Disability Status Religion Pardon Total (%)
Settled 258 98 235 (55) 525 56 37 5 1214 (57)
Dismissed/

not pursued 131 78 184 (43) 414 2 21 2 852 (40)
Tribunal 21 7 92 25 8 8 0 7803
Total 410 183 428+ 964 86 66 7 2144

* More recent statistics were not available at the time of printing.
** Race complaints comprise 20% of total complaints.
Source: Ontario Human Rights Commission Annual Report, 1991-1992.

4.4.5. Reprisal

M ost humanrights statutescontainprovisions prohibiting retaliationand intimidation resulting from
the filing of a human rights complaint. The Ontario Task Force reported that it is a telling
commentary onthe inadequacy of protectionthat many persons who file complaints haveleft their
job by the time the case gets settled or heard by a board of inquiry. In most decisions on sexual
harassment, evenif the complainant is successful at the Board, the remedy may include | ost wages
but rarely that the complainant be reinstated in her/his job in a work environment freed by the
employer of sexual harassment. One can assume this is also the case with racial harassment
(Cornish, 1992, p. 92).

The Task Force relied on labour legislation for a precedent on how the right to freedom from
retaliation may bemoreeffectively protected. I1nlabour legidation, once aunionization campaign
has been commenced, the employer hasthe burden of proving that any negative action against the
employees was not in violation of the Labour Relations Act. The Task Force recommends that
where a person alleges that he or she has suffered any negative action contrary to the anti-reprisal
section of the Ontario Human Rights Code, the burden of proof that any respondent did not act
contrary to the Ontario Human Rights Code should be put on the respondent (Cornish, 1992, p,92).

4.4.6. Human rightstribunals
As discussed earlier, humanrights complaints in Canada must be handled through the humanrights
systemas provided in the enabling statute, that i s through humanrights commissions and tribunals.
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Some have argued that claimants should have direct access to the courts as courts are more
prestigious than human rights tribunals and monetary awards are higher. A former Justice of the
Courts, who prepared a report for the Task Force, stresses that the courts are not expert in the
subject matter of human rights and should not hear human rights cases. He stated:

Judges as a group have traditiondly been drawn from socia classes unsympathetic to socia change. This has been
perceived as douding ther judgment by indining them to decide againgt the change the legidation seeks to achieve.
Judges have been perceived as unsympathetic to the problems of the common-man (The Honourable Robert
Reid Q.C.; Submission to the Ontario Human Rights Code Review Task Force, Cornish,
1992, p. 9).

Enforcing humanrightslaw through the criminal systemis also not viewed asaviable option. The
burden of proof is higher in criminal actions and intent must be established, whichisnotan el ement
of humanrightslaw. Thecriminal processfocuseson penaltiesrather than remedies. Flagrant acts
of overt racism such as hate propaganda are aready criminally sanctioned.

The Courts have often said that they are hesitant to set aside the decision of humanrights tribunals
asthe tribunals have the advantage of specialization. However, inmostjurisdictions in Canada,
Board of Inquiry members are appointed on a part-time and short-term basis. This causes
problems in scheduling hearings, as well as difficulty in building consistency, expertise and
training. Therefore, the Ontario Task Forcecalled for apermanent expert Tribunal (Cornish, 1992,
p. 109). TheCanadian Human Rights Commission madeas milar recommendation. Initsstatement
recommending changes to the Canadian Human Rights Act, Human Rights in Transition:
legidlative Change for the 1990's, the Commission stated that there should be changes to the
tribunal system to ensure that members are available on a permanent basis, have sufficient
knowledge of humanrights law and practice, and can deal more expeditiously with casesreferred
to Tribunal (Canadian Human Rights Commission, 1990, p. 5).

4.4.7. Remedies

In Canada, human rights settlements are often viewed as a payment of atoken amount of money.
Boards awards do not truly compensate thevictim. Emphasisisplaced on payment of lost wages,
notonreinstating theworker. Itistheauthor'sview that guidancefor thefashioning of humanrights
remedies should be taken from the Supreme Court of Canada's statement in Robichaud v. The
Queen, 40 D.L.R. (4th) 577, that the remedies "strike at the heart of the problem, to prevent its
recurrence and to require that steps be taken to enhance the work environment”. Therefore,
compensation for mental anguish should not be limited to cases where infringement has been
engaged in wilfully or recklessly, asisthe case in Ontario, nor should there be a monetary limit
ondamagesfor mentd distress. In order to effectively overcome discrimination, remedies should
not be limited to providing restitution to the complainant but aso include the undertaking of
measures to eliminate the discriminatory practices/environment that resulted in the complaint.
Requiring employment equity measures and monitoring their implementation may prevent further
complaints (See also: Cornish, 1992, p.144).

Failure to comply with terms of settlement or obstructing a tribunal is punishable by payment of
afine, in Ontario up to Can$ 25,000 and federally up to Can$50,000. The Ontario Task Force has
recommended thatthefine provisionsareincreased to alevel similar to thoseunder environmental
legidation (Can$ 250,000). The Canadian Human Rights Commission has recommended that its
fine provision be modified to make it more effective and improve the enforcement of settlements
(Canadian Human Rights Commission, 1990, p, 5).
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4.4.8. Absence of a systemic discrimination approach

There has been significant criticism of the existing individual complaints based system. This
approach is viewed as time-consuming and costly financially and emotionaly. Although some
arguethatanindividual complainant's success usually changesthe circumstancesof thatindividual
only, it should be noted that complaints that have proceeded through the courts have set precedents
which have advanced human rights law and have therefore ameliorated conditions for others. It
istrue, however, that these changeshave often been at extreme emotiona and personal cost for the
complainant. There hasbeen recognition by many commissionsthat a systemic approach to human
rights - an approach that is both broad-based and relieves the burden on individual members of
disadvantaged groups of bringing forward complaints - is needed. This system should ideally
provide systemic remedies. However, it should continue to provide for amechanismfor thefiling
of complaints by individuals who have suffered discrimination.

4.4.9. Therole of gover nment

The Ontario Task Force stated that a commitment to achieving equality must come from the top.
Governments, federally and provincially, must take the leadership role and be accountable. This
would include ensuring that public monies are not wasted on litigating legitimate human rights
complaints but rather spent on focusing on whether there is a need for improvement to achieve
equality rights.

At the federal level in Canada, an dl-party Standing Committee on Human Rights holds hearings
and makesrecommendations to Parliament. It monitorshumanrightsissuesand hashad aninfluence
in bringing about reform. For example, the Standing Committee recommended the reinstatement of
the Court Challenges Programme (cf. p. 8).

The Ontario Government was provided with the Task Force report in 1992. It has not formally
responded to the recommendations but rather the Ontario Human Rights Commission announced
its restructuring in August, 1993. The change in the structure involved a reduction of seven
administrative units to four branches. The Commission stated this change will result in the
consolidation and strengthening of all enforcement functions into a single operational group.
Ontario Government officials state they are still considering the Task Force report to determine
which recommendations can practically be implemented.

4.4.10. Influence of Human Rights Commissions

Human rights commissions influence discrimination laws and policies through the issuance of
policy statements outlining the Commission's view on how provisionsin the human rights Act it
enforces should be interpreted. Human rights commissions determine which cases will proceed
totribunal. Commissionlawyershave carriage of the case. Commissionsareableto strategizeand
present new approaches with the possible result of extending human rights protection through
judicial pronouncements.

The Chief Commissioner of the Canadian Human Rights Commission, for example, is oftencalled
upon to provide his views to various parliamentary committees debating proposed legislation so
asto ensure that the humanrights implications of the draft |egislationare considered. Humanrights
commissions also produce annua reports which are sometimes viewed as the barometer of the
state of human rights in Canada over the period under review. Media attention surrounding the
annual reports draw attention to the issues which the Commission views as requiring redress.
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5. The scope, substance and efficacy of
employment equity legislation

Thischapter will first examine the scope, substance and efficacy of the 1986 Employment Equity
Act, followed by a brief analysis of the 1994 Ontario Employment Equity Act. Subsequently,
Canada's affirmative action provisions will be compared with similar provisions in the United
States and the United Kingdom.

The 1986 Employment Equity Act originated from the work of the 1984 Royal Commission on
Employment. The Royal Commission Report argued that despite existing anti-discrimination
legislation and voluntary affirmative action measures on the part of employers, systemic
employment barriers continued to exist for women, aboriginal peoples, visible minorities and
persons with disabilities. It was found that these individuals generally experienced restricted
employment opportunities, limited access to decision-making processes that critically affected
them, and little recognition as contributing Canadians.

The Royal Commission concluded that systemic remedies were required. The Commission
advocated anew approachto the traditional meaning of defining equality, that treats everyone the
same and approaches discrimination from the perspective of the single perpetrator and single
victim. The Commission, instead, advanced a results-oriented approach to accommodate
differencesthat have nothing to do with ability, but that may exclude certain individuals from full
participationinemployment. Legislationwascalledfor toidentify and eliminate systemic barriers
inemployment and the adopti on of special measures to meet the needs of the four designated groups
mentioned above (Abella, 1984).

5.1. Scope of the Employment Equity Act (1986)

The Employment Equity Act requires employersto identify and eliminate work place barriers that
prevent the employment of persons in the four designated groups (women, aboriginals, visible
minorities and persons with disabilities). Employers must take proactive measures to ensure that
the particular circumstances of designated group members are reasonably accommodated in the
work place. Employers must devel op a plan setting out the goal sto be achieved during the current
and subsequent years and a timeframe for their implementation.

The Employment Equity Act requires employers to report to the responsible Minister, referred to
asthe Administering Department, each year onthe representation of the four designated groups in
their workforces. Representation is compared to the availability data on the designated groups
provided by Statistics Canada. The Employment Equity Act applies to federally-regulated
employers and Crown corporations that have 100 or more employees. These employers operate
primarily in the banking, transportation and communication industries. The Act covers
approximately 5 per cent of the Canadianwork force. Itis administered by the former Department
of Employment and Immigration, now the Department of Human Resources (hereinafter referred
to as the Administering Department).

The Administering Department al so i sresponsible for the Federal Contractor's Programme, which
is established as a government policy rather than through legidation. The programme appliesto
suppliersof goodsand servicesto the federal government that have at | east 100 employeesand that
want to bid on government contracts of Can$ 200,000 or more. As a prerequisite to tendering, a
company must sign a certificate stating a commitment to implementing certain employment equity
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measures such as the setting of goals and targets to increase representation of designated group
members. At present, approximately 1,300 companies have signed certificates. Companies that
receive contracts are subject to on-site compliancereviewsby official s of the Employment Equity
Branch of the Administering Department. Companies that do not comply with their commitment
may face exclusion from future government business.

The Employment Equity Act requiresacomprehensivereview of the provisions and operation of
thisActincluding the effect of those provisions' to be undertakenfive years after the Act cameinto
force and at the end of every three-year period thereafter.

The following analysis will outline the concerns raised during the review of the existing Act by
the all party Parliamentary Review Committee in 1991/1992 in its report entitled "A meatter of
fairness', which made 31 recommendations for improvement (see: Redway, 1992).

5.1.1. Employerscovered by the Act

The Federal Public Serviceisnot subject to the Employment Equity Act. Rather the Federal Public
Serviceis subject to the Treasury Board Affirmative ActionPolicy. The Treasury Board Policy
requires the identification and removal of barriers in employment systems, policies, procedures,
practices, organizational attitudes and established behaviour patterns that hinder the employment
or career progression of designated group members.

The Review Committee believes the federal government should be a leader in achieving
employment equity and that the scope of the Act should be broadened to cover the public service
and other federal employersnot currently covered. The Act which presently appliesto employers
with 100 or more employees should be broadened in scope so asto apply to employers with 75
or more employees. Employers with less than 75 employees would be invited to develop
voluntarily employment equity plans and submit them to the Administering Department for
recognition as an Employment Equity Employer.

The Review Committee also believed that unions have a role to play in employment equity and
recommended that federally certified unions be required to sign, as employers, a certificate of
compliance with the principle of employment equity.

5.1.2. Self-identification

Voluntary self-identification by employees has been and is recommended to continue to be the
manner inwhichanemployer determinesthe representati on of the designated groups among his’her
workforce. Thecommittee recommended, in responseto employer'sconcernsthat employeeswere
not self-identifying, that education programmes should be carried out in conjunction with
workplace surveys to make employeesfeel at ease with the identification process and to reassure
them that the information isimportant and will be treated confidentially.

5.2. Substance

Thecurrent legidlationfailsto identify the type and extent of changes expected of employers. This
could account for the fact that most employers covered by the Act have made very little progress
toward employment equity in the five years since its inception. A need for qualitative measures
to overcome barriers to employment and promotion was recognized by the Review Committee.
This could include education and communication programmes as well as effective racial
harassment policies. The Review Committee concluded that some employers believethat aslong
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as they are making some effort to redress longstanding discriminatory practices within the
workplace, they are fulfilling all their legal obligations inasatisfactory manner (Redway, 1992,
p. 12).

Researchhasindicated that the most effective employment equity programmesare those that contain
formalized plans, goals and timetabl es that focus onall facets of the employment process, that have
demonstrated management commitment, that contain a regular monitoring system and that are
communicated throughout the organization. The Committee therefore recommended that
requirements and standards must be set out in the legislation (Redway, 1992, p. 13).

5.2.1. Definitions

The Employment Equity Act requires the employer to consult with the employees, or where they
are organized with the bargai ning agent, onthe implementation of employment equity. Consultation
isspecifiedinthe guidelinesto employersissued under the Act assupplying " sufficientinformation
and sufficient opportunity to employee representativesto enable them to ask questions and submit
advice on the implementation of employment equity”. This provision was found not to be as
encompassing as required. The Committee has suggested that the implementation of the
employment equity plan should occur through negotiationwith the employee representatives. This
may provide the employees with some input in decisions that affect them.

Also, standardization of survey forms for employees to self-identify must be based on uniform
definitions. To date, this has not been the case leaving the question whether the employer-
developed definitions relied on for the self-identification surveys may be shown to be unreliable
(Redway, 1992, p. 8).

5.2.2. Seniority

The Committee expressed concern about the extent to which seniority clauses in collective
agreements may impose barriers to employment equity. In situations where an employer is
reducing staff, the most recently hired employees, commonly designated group members, are the
firstto be terminated. It therefore recommended that the agency responsible for enforcement of the
Employment Equity Act have authority to make an order to modify or remove seniority clauses
where they represent a barrier to employment (Redway, 1992, p.17).

5.2.3. Enforcement and monitoring

The Employment Equity Act currently contains only one enforcement provision. Anemployer who
failsto comply with the requirement to file an annual report with the Administering Department is
guilty of an offence and liable on summary convictionto afine not exceeding Can$ 50,000 (s. 7).

The Administering Department provides technical advice to employers and advises themof their
statutory obligations. The Administering Department isrequired under the Employment Equity Act
to provide the Canadian Human Rights Commission (CHRC) with copies of employers annua
reports (s. 8). The CHRC believes that this provision indicates that the government intends the
Commission to play arole in the enforcement of the Employment Equity Act.

Inthe absence of anexpressmonitoring or enforcement mechanismunder thelegidation, the CHRC
hasattempted to enforcethe principles of employment equity by investigating complaints fromthird
parties based onanemployer'swork force data. The Commission hasasoinvited employerswith
poor representation figures to undertake a joint review of their employment systems. The
Commission has also initiated its own complaints. However, the Commission's authority to
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monitor and enforce compliance with the Employment Equity Act has been subject to anumber of
legal challenges (Redway, 1992, p. 25).

The Employment Equity Act does not clearly indicate the agency responsible for its
implementation, monitoring and enforcement. The current jurisdictional ambiguity between the
Administering Department and the CHRC should be resolved. Groups appearing before the
Committee reviewing the Act agreed that any body given responsibility should have sufficient
resources. The Review Committee concluded that the monitoring agency should have a
consultative, problem-solving remedial role. The Administering Department currently performs
these functions and should continue to do so (Redway, 1992, p. 26).

The Committee was also of the view that a separate enforcement agency is required when
consultation and cooperation is unsuccessful. The Canadian Human Rights Commission aready
has an enforcement structure and is ams length from government and has therefore been
recommended as the agency to enforce Employment Equity. The CHRC has expressed concern
that the Committee recommendation is likely to perpetuate duplication and confusion. The
Commission believes that the integrity of the compliance monitoring process can only be
maintained if a clearly independent agency rather than a government department is assigned the
mandate (CHRC presentation to the Special Committee on the Review of the Employment Equity
Act, February 5, 1992).

Thenew Liberal government which came into power in November 1993, has stated it will givethe
CHRC the clear legidative authority to initiate investigations of employment equity issues.

5.3. Efficacy of the Employment Equity Act, 1986

The Employment Equity Act enabled researchers to obtain facts and figures on the share of
employment obtai ned by different designated groups. Throughthepublicity received for not having
a fair number of members of target groups in the work force, it embarrassed certain Crown
corporations and private firms under the federal jurisdiction to take action in the area of
employment equity (Samuel and White, 1991, p.44).

The Canadian Human Rights Commission Employment Equity 1993 Annua Review found that the
representationof membersof visibleminoritiesincreased inall industrial sectorsfor Employment
Equity Act companies. Although they meet the overal availability rate, thiswas attributed to the
large concentration of visible minoritiesin the banking sector. This does not, however, imply an
equal representation within companies. Visible minority employees were concentrated in blue-
collar and clerical work more often than other employees and remain under-represented in
manageria jobs. Yet, the overall representation of members of visible minorities in federal
departments and agencies, not covered by the Employment Equity Act, was less than half of that
of employers subject to the Employment Equity Act. Assuch, although lacking in clear monitoring
and enforcement mechanisms, the Act appeared to have had some impact.

Thefive year experience with the Employment Equity Act provided the opportunity to start off with
alegislativeconceptand allow hands-on experienceto iron out the problems. Theexperienceand
more importantly the five year review exercise has provided valuable information regarding
changes necessary to improve the scope of the Act, the establishment of legislated standards for
employersidentifying the type and extent of changes expected and the need for proper monitoring
and enforcement. Althoughthefederal government hasyet toimplement changesto the Employment
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Equity Act in response to the recommendations of the 1992 Redway report, it would appear that
thereport wastakeninto considerati onby the Ontario government in drafting its employment equity
legidlation.
5.4. Scope of the Employment Equity Act (Ontario) 1994

The only other jurisdiction in Canadathat has Employment Equity legidation is the province of
Ontario. That province's Employment Equity Act became law on January 1, 1994.3

The Ontario Act is governed by the following principles:
members of designated groups (women, aboriginals, members of racial minorities and
people with disabilities) have the right to be considered for employment, hired, retained,

treated and promoted for jobsin away that is free from discrimination and barriers,

every employer's workforce, at each level and in each job category, should reflect the
composition of the community;

every employer must make sure that workers are treated in away that is free of systemic
and deliberate barriers,

every employer will put in place positive and supportive measures that will help recruit,

employ, retain and promote members of the designated groups, and benefit the workplace
asawhole (s. 2).

5.4.1. Employerscovered by the Act
All employersin Ontario, including theprovincial government and its agencies are covered by the
Act, with these exceptions:

employersin the broader public sector (such as municipalities, and school boards) with
fewer than 10 employees,

employersin the private sector with fewer than 50 employees;

police forces covered by the Police Services Act (which hasits ownregulation requiring
police forces to develop and implement employment equity plans).

The legidation contains a specific provision regarding government contracts:

3 The New Democrat Government of Ontario, reponsible for introducing and passing Bill 79 - The Employment Equity Act, was
defeated in the June 8, 1995 provincia eections in which the Conservative Party won a mgjority of the electoral seats. The new
Conservative Party Premier, Mr. Mike Harris, announced on July 19, 1995 that Bill 79 will be repealed during the fal 1995 sitting
of the province's legidature. Business organizations such as the Canadian Manufacturers Association and the Chambers of
Commerce stated that they were pleased with the announcement, arguing that legidating employment equity creates bureaucracy
and cost. However, other employersincluding municipdities, hospitals, universitiesand amajor grocery chain advised that they plan
to continue their employment equity initiatives even if they would be no longer under alegd obligation to do so. Organized labour,
representedby the Canadian Labour Congress, explained that the Employment Equity A ct was designed to build anequal opportunity
playing field. The organization described the announced repedl of the Act as congtituting a form of employment apartheid.
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Anyone who has acontract with the Province of Ontario or a provincial government agency
will meet its obligations under the Employment Equity Act;

Subcontractors must al'so follow the Employment Equity Act, as must organizations that
receive grants, contributions, |oans or |oanguaranteesfromthe Government or its agencies,

Non-compliance will result in cancellation of any contract or loan and the Province may
refuse to make any further contracts or loans with the offending party.

5.4.2. Self-identification
Employees may decide whether or not they wish to answer questions in the workforce survey
which al employers must conduct.

5.5. Substance

The requirements for the employer's employment equity plan are outlined in the legislation and
further elaborated in the accompanying regulations. The plan naturaly flows from the workforce
survey and the employment systems review which identifies barriers to designated groups. The
plan mustshow how barrierswill be removed; what positive and supportive measureswill be put
in place to overcome the effect of the barriers on designated groups, what accommodation
measures will be used; goals and timetables for the measures planned; and goals and timetables
for the composition of the work force to reflect better the community. Employers must file a
certificate with the Commission after preparing an employment equity plan.

5.5.1. Definitions

The Regulations define what constitutes a workforce survey questionnaire (s. 2) and how an
occupational or salary group is to be determined (s. 4). These regulations allow for greater
standardization.

5.5.2. Seniority

The Ontario Act makesit clear that seniority rights for layoffs or arecall to work after alayoff are
not to be considered barriers under the Act. Other seniority rights are not to be considered
barriers unless an Ontario Human Rights Board of Inquiry decides that a particular seniority right
discriminates against members of a designated group.

5.5.3. Consultation

Employee representativesassist their employer in devel oping an employment equity planfor their
workplace. Employee representatives participate in conducting awork force survey; reviewing
employment policies and practices; preparing an employment equity plan; and revising an
employment equity plan. Thejoint responsibilities of the employer and employee representatives
must be carried out in good faith and separate from the normal collective bargaining process.

5.5.4. Enforcement
The Employment Equity Actis statutorily monitored and enforced by two bodies: the Employment
Equity Commission and the Employment Equity Tribunal.

The Commission monitors compliance with the Act and employers progress towards achieving
employment equity. The Commission also serves as an information and advice source on
employment equity.
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The Tribunal actsas mediator and adjudicator. It reviewsand enforcesordersof the Commission.
It adjudi cates disputes about joint responsibility and responds to complaints that an employer has
not lived up to its employment obligations. Anemployer may be prosecuted in the courts and face
afine of up to Can$ 50,000 if it fails to comply with an order of the Tribunal.

The Commissioncanconduct audits of employersto determineif they are complying. Officershave
powersto enter aworkplace and inspect documents. Anemployer who has not met the obligations
under the Act regarding the work force survey, employment systems review, employment equity
plan, consultationand record keeping may be ordered to do so by the Commission. The employer
can appeal the order to the Tribunal which can confirm, change or cancel the order.

A Tribunal officer will attempt to mediate a settlement of all applications to the Tribunal. The
Tribunal may also decide not to proceed on complaints that are not within its jurisdiction or that
are "trivial, frivolous vexatious or made in bad faith". If the Tribunal finds the complaint is
justified, it may order that i) an employment equity plan be established; ii) aplanbe amended; iii)
an employer create a fund for employment equity purposes; iv) an employer pay the cost of an
administrator to develop and implement the employer's employment equity plan; v) acollective
agreement be amended.

The Act included fines of up to Can$ 50,000 for any person who knowingly provides false
information on a certificate filed with the Commission; hinders or obstructs an employee of the
Commission who is carrying out an audit or executing a warrant; intimidates, coerces, penalizes
or discriminates against another person who is exercising aright under the Act.

5.5.5. Review
A committee of the L egidlative Assembly will undertake acomprehensivereview of the Actwithin
five years of proclamation.

5.6. A Comparison of thefederal and the Ontario Employment Equity Acts

As suggested earlier, the Ontario employment equity legislation incorporated many of the
recommendations of the 1992 Redway report. The Ontario Act can therefore be viewed as an
improvement on the federal employment equity legidation. In particular, the Ontario legidation
covers most employers in the province, including the provincial government and government
contractors. The federal Act excludes the federal government. Federal contractors are only
covered by government policy rather than by legidation.

The Ontario legidation defines the workplace survey questionnaire which ensuresthe reliability
and standardi zation of the representationdataresulting fromthe survey. Incontrast, thefederal Act
does not define the workplace survey questionnaire which resultsin questionable data. Also, a
formalized monitoring and enforcement systemhas been created by the Ontario employment equity
legislation which is absent from the federal legidlation.

5.7. A Comparison of affirmative action in Canada with the United States
and the United Kingdom

Affirmative action in Canadais protected in at least three types of statutes. The supreme law of
Canada, the Charter of Rightsand Freedoms, protects affirmative action programmesinsection 15.
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All jurisdictions in Canada have special programme or affirmative action provisions intheir anti-
discrimination (human rights) statutes which protect the programmes from a clam of
discrimination. Moreover, as discussed above, the implementation of affirmative action
programmesis required by the federal and Ontario employment equity statutes.

5.7.1. Comparison with the United States

Canada's formal experience with affirmative action is recent compared with the devel opment of
the issue in the United States. However, a comparison of the manner in which employment
equity/affirmative action has been interpreted in Canada with that in the United States exhibits
major differencesin how each country approaches the concept.

An obvious difference lies in the fact that Title VII of the Civil Rights Act, the model anti-
discriminationstatute in the United States, disclaims any intent to require affirmative actionin any
form (para 703 (j), 43 U.S.C. para 200e-2j). The requirement to report and keep records on the
composition of theworkforceisnot in Title VI itself but rather in regulations issued by the Equal
Employment Opportunities Commission, the agency charged with enforcing the statute.

American jurisprudence on affirmative action is based in the decisions of the United States
Supreme Court in Regents of the University of California v. Bakke, 98 S.C. 2733 [1978],
hereinafter referred to as the Bakke case and the United Steelworkers of America v. Weber, (99
S.Ct. 2721 [1979]) hereinafter referred to as the Weber case. The Bakke case concerned a
challenge to the admission scheme of Davis medical school in California by awhite male whose
application had been rejected in two consecutive years. Mr. Bakke requested that the University
be compelled to admit him to the Medical School. The Medical school had two admission
programmes. The regular admissions programme and the special admissions programme for
disadvantaged candidates.

Inthe Supreme Court of the United States, four of thejudges, referred to as the Stevens group, found
the special admissions programme to beinvalid asaviolation of the Civil Rights Act and ordered
Bakke be admitted to the School. Four other judges, referred to as the Brennan group, concluded
that although racial classifications call for "strict judicial scrutiny” under the Equal Protection
Clause of the California Congtitution, nevertheless the purpose of overcoming the effects of past
discriminationby soci ety asawhol e, resulting in substantial, chronic minority under-representation
inthemedical profession, was sufficiently important to justify the University'sremedial useof race
asanadmissions factor. Theninth judge, Justice Powell agreed with the Stevensgroup to hold that
Bakke should be admitted, but at the same time joined the Brennan group in holding that race could
beavalid criterionfor university admissions. The specia admissions programmethat foreclosed
consideration of persons like Bakke was found not to be essential to the achieving of the goa of
obtaining a diverse student body.

The Weber case challenged the legality of an affirmative action programme that reserved 50 per
cent of the openings in aplant craft-training programme for blacks until the percentage of black
craft workers in the plant was commensurate with the percentage of blacks in the local 1abour
force. The mgority of the Supreme Court found that Title VII of the Civil Rights Act does not
prohibitrace-conscious affirmative action programmes. The programmewas permissiblebecause
it was structured to open employment opportunities for blacks in occupations which had been
traditionally closed to them without unnecessarily trammelling the interests of white workers. It
did not require their discharge and replacement with black workers nor did it create an absolute
bar to the advancement of white employees. The plan was temporary until the manifest racial
imbal ance was eliminated.
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In one of the first cases to reach the Supreme Court of Canada challenging a special programme,
that Court distinguished the Bakke and Weber cases. In Re Athabasca Tribal Council and Amoco
Canada Petroleum Company Ltd. et al., [1980], 112 D.L.R. (3d) 200, the Supreme Court found
that aspecial programme to improve thelot of native peoplewasnotabreach of the Alberta human
rights legidlation. It is noteworthy that the anti-discrimination statute did not contain a special
programme provision at the time the complaint was initiated. The Court found the Bakke and
Weber decisions of no assistance as they dealt with a situation fundamentally different from that
facing the Athabaskan|ndians. The Court could not see how aprogramme thatisdesignedto enable
Indians to compete onequal terms with other members of the community, i.e. to obtain employment
without regard to the handi capswhichtheir race hasinherited, could be construed asdiscriminating
against other inhabitants.

The Supreme Court of Canada decisions in Athabasca Tribal Council and Action Travail des
Femmes v. Canadian National, supra, are revealing examples of the divergence between the
Canadian approach and American approach on affirmative action. The Canadian Supreme Court
clearly took a purposive approach to human rights law and recognized affirmative action as a
remedy to overcome systemic discrimination.

In Canada, both the Charter and the human rights acts lead to the observation that where,
intentionally or not, the effect of employment practices has been to the disadvantage of agroup of
people based on an unchangeable characteristic, assisting the disadvantaged to achieve relative
equality cannot be considered discrimination against individuals who do not possess that
characteristic (Pentney, 1993, p.4-82).

Neither the Bakke nor the Weber case deal swith the broad spectrum of measures that can be taken
in pursuance of an "affirmative action" programme, but merely focus on the use of race alone as
the basisfor admissionto acertain"quota'. What becomes obvious fromthe Americandecisions
regarding affirmative action is the context inwhichthey are considered. The main concern is not
achieving equality by examinationand elimination of barriersto disadvantaged groups, but rather,
oncefaced with evidence of under-representation, permitting anaffirmative action programme that
will not affect white workers. Affirmative action is interpreted as an exception to the general
principle of non-discrimination rather than arequired element to achieving equality.

Canadas history has involved accommodation to and recognition of group rights. This is
evidenced in the British North America Act, the founding constitution of Canada, which makes
provision for group religious and language rights. Although the right to non-discrimination is
generally an individual right, the Canadian constitution includes rights one has a member of a
group. By contrast, the American constitution is more focused on individua rights.

Executive Order 11246 promulgated by President Jonson in 1965 prohibits discrimination and
requiresaffirmativeactionbyfederal contractorsinthe United States. The authority for Executive
Order 11246 rests mainly on statutes authorizing the President to manage the purchase of goodsand
services for the federal government. It was not authorized by any of the civil rights acts. The
Executive Order is enforced by administrative proceedings (Rutherglen, 1993, p.10). The
American Office of Federa Contract Compliance Programs (OFCCP) may intervene directly in
cases where deficiencies are found during a compliance review and force an affirmative action
plan on the contractor. In Canada, where evidence of failure to meet the Federal Contractors
programme criteria is found, the review officer may negotiate with company officials regarding
additional on-site inspections until programme criteria are met.
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The Executive Order is broader in application thanits Canadianfederal counterpartwhichcovers
contracts over Can$ 200,000 and contractors with more than 100 employees, as the American
programme covers al federal contractors except those with contracts of US$ 10,000 or less (41
C.F.R. para60 - 1.5 [1992]; Rutherglen, 1993, p.23). The process for both the Canadian and
American enforcement of contract complianceis largely informal.

Although American legislationis focused on individua rights, resulting in ahesitant approachto
affirmativeaction, its practicesregarding contract compliancearefurther devel oped than Canadas.

5.7.2. Comparison with the United Kingdom

TheRaceRelationsAct, 1976, appliesto the whole of Great Britainwiththe exceptionof Northern
Ireland. The Act doesnot permit "reversediscrimination”: it isunlawful to discriminatein favour
of a person of a particular racial group in recruitment or promotion. The Act does, however,
permit certain forms of positive action to enable members of a particular racial group, who are at
a disadvantage in employment, to compete on equal terms with others. Section 38 of the Act
allows employersto take steps to encourage members of aparticular racial group to betrained for
aparticular formof work or to give preference to employeesfromthat group in allocating training
places, provided it can be shownthat no membersof that racial group have been engaged in such
work in the last 12 months or that the proportion of the racial group doing such work issmall in
comparison either with the workforce employed at the establishment or with the population of the
area from which the employer normally recruits (Zegers de Beijl, 1991, p. 6).

The Race Relations Act also allows local authorities to pursue a policy of contract compliance.
There is no statutory requirement for central government contractors athough federal contracts
containa provision requiring contractors to conform with the employment provisions of the Race
Relations Act. Thisin effect requires compliancewith the principle of no discrimination but there
IS no positive obligation to reduce the barriers to employment of protected groups.

The United Kingdomhasnot recognized the need for mandated affirmative actionand haspermitted
rather than required employers to establish limited affirmative action programmes. These
programmes are clearly seen as an exceptionto equality rather than necessary for its achievement
asthe Race Relations Act still speaksin terms of "reverse discrimination”. The United Kingdom
isthuswell behind both Canadathe United Statesin recognizing the need for properly implemented
and enforced mandatory affirmative action programmes.

Canadaiswell advanced of both the United Kingdomand the United States regarding the concept
of affirmativeaction. Thisisprimarily duetothefindingsof the 1984 Abellareport that mandatory
affirmative actionis necessary to overcome systemic barriersto equality inemployment. Aswell,
Canada had adopted the concept of substantive equality which recognizes that accommodation for
disadvantaged groupsis necessary to achieve equality. Canada's affirmative actionlegislationis
developing as seen in the wider scope of the recent provincia affirmative action legidation and
the recommendations for change to the federal affirmative action legidation.

6. Conclusions and recommendations

The Canadian experience regarding anti-discrimination statutes illustrates that equality is not a
static concept and therefore methods to achieve it are also not static. Whatever system that is
established to deal with discrimination must include a cyclical re-examination or review.
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Canadahasbeenfortunate to have a pragmatic Supreme Court of Canada benchthat hasinterpreted
equality provisions inagenerous rather thanlegalistic manner so as to achieve the purpose of the
equality guarantee. Recognitionthat differencesintreatment are sometimesnecessary to ensure that
al individuals can compete on an equal footing provides the basis for the implementation of
affirmative action programmes as a complement to the attainment of equality rather than an
exceptiontoit.

The concept of equality has been advanced due to the inception of the Canadian Charter of Rights
and Freedoms. Non-citizen (im)migrant or ethnic minority workers have particularly benefitted
from the Supreme Court's interpretation of the equality provisions of the Charter. The Court has
recognized that non-citizens are a "discrete and insular" group that warrant protection within the
equality provisions of the Charter. However, the Charter can only be of assistance if the groups
which require its protection are able to accessit through the courts. Therefore, programmes must
be in place to fund individuals and advocacy groups so that they may rely on the guarantees
provided to themby the Charter and challenge infringements of those guaranteesthrough the Courts.

Human rights commissions have the greatest experience enforcing non-discriminationin Canada.
They havebeenresponsiblefor setting the framework. Through pursuing complaints to the Supreme
Court of Canada, human rights commissions have played an important role inthe devel opment of
human rights law. As human rights commissions are government funded, there is no financial
barrier for complainants to access the courts through these commissions. However, some
individuals, including im(migrant) and ethnic minority workers, do not bother filing complainants
with human rights commissions because they do not have confidence in the system. Thislack of
confidence can be attributed to delays in processing complaints, as well as the above average
dismissal rate for race complaints. Therefore, data produced by human rights commissions on the
number of complaints received, represent only the tip of the proverbia iceberg.

Human rights legidation in Canadahas devel oped over the last few decades. Lessons have been
learned fromeach stage of devel opment which hasresulted in abroader conceptualization of how
equality is best achieved. The maor lesson learned from this experience is that the individual
complaints based model of combating discriminationwill not resolvethe systemic discrimination
that is embedded inthe Canadianworkplace. Human rights commissions are aware of the need to
focus on systemic barriers to discrimination and have strongly expressed the need to government
for amendments to the legislation so they can take proactive measures so as to identify and
eliminate barriers to the employment and advancement of disadvantaged groups. Human rights
commissions require changes to their enabling statute to ensure their effectiveness.

Commissions and tribunals must be truly autonomous from government to maintain their integrity
and credibility. Individuals who seek redress through human rights commissions should be more
adequately protected fromreprisal. Also, inorder to betruly effective, human rightscommissions
and tribunal's should become more accessible to the constituency which they serve. They should
be adequately funded so that the crushing caseload with limited staff does not result in delays,
resulting, inturn, inlack of confidencein the systemof legal protectionagainst discrimination. As
human rights commissions can only be as effective as permitted by the enabling statute and the
resources provided them to perform their mandate, both of these should be improved.

Thefederal Employment Equity Act provided a starting point for determining how to identify and
eliminate systemic barriersin employment systems. The Actwasviewed asdeficientinareas such
asemployerscovered, |egislated standardsfor empl oyersand enforcement. However, thereporting
requirement provided areference point to determine the level or representation of disadvantaged
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groups in a particular establishment. It provided information as to the share of employment held
by designated groups and embarrassed employers with poor employment equity records to take
measuresonavoluntary basi s to improve the representation of theworkforce. It should be stressed
that reporting isonly truly effectiveif it is accompanied by effective monitoring and enforcement
mechanisms. In this sphere there is considerable room for improvement. Some of these
weaknesses were picked up on in the 1994 Ontario Employment Equity Act.

The Canadian experience has shownthat various level s of legal protectionare required to combat
discriminationagainst (im)migrant and ethnic minority workers. Itisnecessary to first understand
thisgroup'slevel of representationintheworkplace. Thisrequiresformalized detailed monitoring
and reporting, including reporting of representation according to job group. Where reporting
indicates under-representation, the employer should be required to develop a plan to increase
representation. This includes an examination of employment systems and policies. To be truly
effective, the plan should be effectively monitored and enforced by anindependent agency and be
backed up by statutory sanctions in case of non-compliance. Although a systemic approach is
designed to eliminate barriersto employment, itis not designed to assist theindividual victim. A
separate level of legislated protection is still required for individuals to file complaints of
discrimination so as to provide individua victims with accessible avenues/possibilities of
obtaining redress.

The Canadian experience covers both protection of individual victims of discrimination as well
as action amed at eliminating systemic barriers. Both approaches have their deficiencies. Yet,
they are examples of the two-tiered approach, both of which require specialized and statutorily
anchored enforcement mechanisms, to combat discrimination at the level of individual victims as
well as at the societal level. As such, the Canadian experience merits serious scrutiny by other
(im)migrant receiving countries faced with the growing problem of de facto discrimination in
employment and all other walks of life.
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