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I ntroduction

Prior to the 1960s, the Danish labour market was agriculture-dominated, and no widespread
demand for foreign manpower existed. From the mid-1960s onwards, however, as the rapidly
expandingindustrial sector ranshort of manpower, migrants were warmly welcomed in Denmark,
primarily as ‘ guest-workers', often taking up employment inareas that the native population did
not find attractive because of low pay or bad working conditions. Asin other western European
countries, however, with the sudden rise in domestic unemployment due to the oil crisis of the
early seventies, the previously welcoming policy towards migrant workerschanged. InNovember
1973, the Danish Government introduced a general ban on immigration, which has since then
remained in force, with few exceptions.

The first exception was Nordic nationals, who were permitted to enter, reside and work in
Denmark without any prior permission. With Denmark’ s entry into the EEC (now the European
Union) in 1972, nationals of the other European member states were also rendered capable of
freely seeking employment in Denmark. In contrast, nationalsfrom so-called ‘ third-countries’ (that
is, neither Nordic- nor European Union nationals) were rendered incapable of ever obtaining a
permanent residence permitinorder to work in Denmark, and even the possibility of obtaining a
temporary permit was limited to the so-called ‘rule of specialists’.

Predictably, however, most migrants who were welcomed in the sixties chose not to give up their
residence privileges as aresult of the rising unemployment, mindful of thefactthat the general ban
on immigration would have prevented them from re-entering Denmark at a future date.
Furthermore, in accordance with the rules of family reunification contained in the Danish Aliens
Act, anumber of these migrants reunified their family in Denmark. At the same time, refugeesfrom
the Iran-Iraq War, aswell asfromother conflict Situations beganarriving inthe country as asylum-
seekers. Consequently, the numbers of third-country nationals in Denmark doubled from about
50,000 to more than 100,000 during the 1980s.

Table 1. Origin and population of ethnic minority groups (nationals and non-nationals), 1989

Country of origin Numbers % of total population
Turkey 26,710 0.52
Former Yugosavia 9,806 0.19
Iran 7,715 0.15
Pakistan 4,800 0.09
Statel ess Palestinians 4,800 0.09
Sri Lanka 4,338 0.08
USA 4,101 0.08
Vietnam 3,377 0.07
Other ‘third-country’ Nationals 39,695 0.77
TOTAL 108,550 2.02

This rule determinesthat only third-country nationals who can provide expertise that no member of the Danish
workforce can provide in asimilar way, are eligible to apply for temporary work and residence permits.

Table taken from Forbes and Mead 1992, p.30.
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Over the same period, from 1970 to 1990, the numbers of EU-nationals residing in Denmark
dightly increased fromabout 24,000 to approximately 27,000.Today, itis estimated that the total
number of foreign citizens (Nordic, EU and third country nationals) residing permanently in
Denmark is approaching 237,000, comprising five percent of the total Danish population.*

Mounting and reliable evidence accumulated over recent years has shown that the social and
economic situation of these migrants and ethnic minoritiesin Denmarkis, ingeneral, significantly
worse thanthat of the Danishmajority popul ation. For one of the most significant indicators of this
discrepancy, it sufficesto look to the labour market.

Table 2. Unemployment rates by nationality in 19962

Nationality Unemployed Percentage
Pakistani 1,083 45.8
Turkish 6,572 47.6

Total foreign nationals 22,816 28.4
Danish 256,038 9.1

This disproportional rate of unemployment among migrants and ethnic minorities® has been
attributed to several causes, including ‘objective’ barriers such as the lack of recognition of
foreign qualifications, migrants having insufficient command of the host language, or lack of
appropriate education, with emphasis on administrative failings and migrants inadequacies
respectively. Theroleof thesocietal mgjority in perpetuating discrimination, asdefinedinthe ILO
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), and inthel nternational
Convention on the Elimination of All Forms of Racia Discrimination (ICERD), however, has
slowly been identified as playing a major role in determining migrants and ethnic minorities
positionsin the Danish labour market. In the course of the first phase of this ILO project, it was
found, through a series of rigorous in situ tests, that migrants and ethnic minorities were the
victims of discriminationinas many as one inthree of their attempts to access the labour market.*

Inthislight, it was welcomed that on 1 July 1996, the first Danish legislation specifically aimed
at countering racial discrimination in the labour market entered into force. The Act on the
Prohibition of Discrimination on the Labour Market explicitly prohibited direct and indirect
discriminationongroundsof race, colour, religion, political opinion, sexual orientation, national,
social or ethnic origin.

Given that Denmark did not have any legidation prohibiting discrimination in the labour market
prior to the introduction of the new Act in 1996, it is not surprising that, as yet, no jurisprudence
has emerged inrelation to discriminationin employment. The first court caseis expected to go on

'Source: Danmarks Statistik (Danish Statistical Information) 1995, p.12.
2Source; Danmarks Statistik. Arbejdsmarked 1996, p. 27, table 7, quoted in Wrench (1997), p.5.

3As Forbes and M ead point out, anumber of conclusions can be drawn from these figures, particularlyinrelation
tothediscrepanciesbetweenvisibleandnon-visibleethnicminorities.  The (white) Y ugodavians aredi sadvantaged
with respect to Danes, but enjoy better prospects than any other minority. Colour (and sex) are on this evidence
important indicators of successin gaining employment’. Forbes and Mead, p. 31.

“Hjarno and Jensen 1997.
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trial in August 1998. As aresult of the novelty of Danishanti-discriminationlegislation, therefore,
it is not yet possible to accurately assess the effects of the new law. However, it is possible to
undertake an objective analysis of the scope and theoretical applicability of the law, which shall
sculpt the primary focus of this report.

Thisreport endeavoursto describethe evolution of, and analyse the provisions of the Danishlegal
framework, throughfocusing uponanumber of questions rai sed i n connectionwith theintroduction
of the new Act, aswell astheintroduction of guidelinesfor the handling of racial discrimination
in relation to the work of public sector Employment Services. A number of empirical examples
will be given to illustrate some of the potential problems which ethnic minorities and migrant
workers may face when attempting to avail themselves of protection from discrimination or to
obtain effective and appropriate remedies when discrimination occurs. It should bebornein mind
throughout this report that the new Danish regulations are closely inspired by the various
international obligationslaid down by international treatiesratified by Denmark, includingthelLO
Discrimination (Employment and Occupation) Convention, 1958 (No. 111). In this regard, one
aspect of thereport shall be the discrepancies between international and Danish law, and it shall
be questioned to what extent contemporary Danish legidation fulfils not only the letter, but also
the spirit of international anti-discrimination law. The report ends with a series of
recommendations gleaned from the foregoing analysis, which it is hoped will provide Danish
policy makersand | egislatorswithinspirationwhenthetime comesto reviewing thelegal situation
in Denmark.

A note on ter minology

Given the international scope of the ILO project within which this report is but one component
part, it is essential at an early stage to clarify what is meant by central terms used throughout the
text. In the course of the ILO project, two terms are commonly used to define the target group
whichlegislationamsto protect, namely ‘migrants and ‘ ethnic minorities . Theformer isdefined
asindividualsworking inacountry of which he or sheisnot anationd. Itisatermbroad enough
to capturebothregular and irregular foreign workers. Onthe other hand, theterm* ethnic minority’
in the context of the ILO project, are individuals who, while having his or her originsin another
country, have become citizens of the host country either by birth or naturalization. In this sense,
then, nationality is the crucial distinction betweenthesetwo groups. A migrant does not hold the
nationality of the host state, while an ethnic minority does. The first phase of the ILO research
project showed, however, that both migrants and ethnic minorities faced similar levels of
discrimination, indicating that it is the perception of, rather than the factual nature of nationality
which seems to determine how an individual is treated.

Inthe Danish context, these terms are used somewhat differently. Of primary importanceisthefact
that the terms “migrant’ and ‘ ethnic minority’ are used in Denmark interchangeably, to refer to any
individual who isfrom avisibly different ethnic or national group. Thisisin part dueto the new
desire to be seen as ‘politically correct’” and to avoid such termsas ‘racial minority’ or ‘guest
worker’, which are now considered |ess acceptablein Danishdiscourse. Theresultis, however,
that the terms ‘migrant’ and ‘ethnic minority’ aswell as ‘refugee’, ‘foreigner’ and even ‘asylum
seeker’ are used loosely in both law and in common parlance. Furthermore, the distinction
between discrimination on various different grounds such as ‘race’, ethnic or national origin,
colour and nationdlity is rarely clarified in the Danish context, and much of the legal discourse
refers to discrimination based on the grounds of ‘race etc.’.
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A distinction which is made, however, is betweenfirst and second generation migrants. In 1991
a Danish Committee of Experts proposed to define a migrant as ‘a person with domicile in
Denmark and who was born outside the country, and did not have Danish citizenship by birth’. A
second-generation migrant is one who, regardless of their own place of birth or nationality, has
parents who fit this definition of migrant.

One group which is distinguished from others in this regard is the German ‘national minority’,
whichhas, since1 April 1995, beengranted specific cultural rights withinthe Danishsociety. This
decisionby the Danish Parliament granted the Germanminority theright to speak its ownlanguage,
start its own schools and newspapers, participate in local Danish elections, and to maintain
religious and cultural connections with Germany. These stepswere unique inthat they apply only
to the German minority, and were undertaken in an attempt to guarantee reciprocal treatment for
DaneslivinginGermany. For thesereasons, thetreatment of thisparticular group islargely outside
the parameters of the subject of this report.



1. Thelegal framework prior to July 1996

The contemporary framework of Danish anti-discrimination legislation can be presented on
various levels, from the obligations Denmark has taken at the international level, to domestic
regulations in the area of racial discrimination.

1.1. International legal obligations

Denmark has ratified, without reservation, a number of conventionsinthe field of discrimination,
includingthe ILO Discrimination (Employment and Occupation) Convention, 1958 (No. 111), the
International Convention on Education, 1960 (ICE), the International Covenant on Civil and
Political Rights, 1966 (ICCPR), the International Covenant on Economic, Social and Cultura
Rights, 1966 (ICESCR) and the International Conventiononthe Eliminationof All Formsof Racia
Discrimination, 1965 (ICERD).

In thislatter regard, Denmark is one of only afew states to have made the voluntary declaration
under Article 14 of the ICERD, recognising the Committee on the Elimination of Racial
Discrimination (CERD) as competent to receive individual complaintsincaseswhereprovisions
of that instrument are alleged to have been violated, and when all domestic remedies have been
exhausted. Interms of alleged violations of theILO Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), it is possible for employers and workers organisations, under
Article 24 of the ILO Constitution, to make representations to the Governing Body of the ILO.
Member States also have the right, under Article 26 of the ILO Congtitution, to file complaints
about violation of the provisions of ILO instruments, onthe condition that both States haveratified
the instrument in question.

At the same time, it should be noted that Denmark has not ratified the ILO Migration for
Employment (Revised), 1949 (No. 97), the ILO Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143), the European Convention on the Legal Status of Migrant Workers
1977, nor the United Nations International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, 1990. These instruments have the protectionof
the rights of migrant workers as their common goal, an obligation which Denmark has never
subscribed to at the international level.

It should be pointed out that if migrants are subject to discrimination on grounds of their race,
colour, national or ethnic origin, sex, political opinion, religion, national extraction or social
origin, they are protected by ILO Convention No. 111 and the ICERD. However, none of the
instruments which Denmark has ratified protect non-national workers from discrimination in the
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labour market on the grounds of their nationality,* that is the very characteristic which by
definition distinguishes them from the societal mgjority.

1.2. National Constitutional L aw

It isstipulated inthe Danish Constitutional Act of 1953, Section 70, that no-one can be deprived
of any civil or political rights on the grounds of faith or origin. Furthermore, itis stated insection
71, that no Danishcitizencanbedeprived of personal liberty, ongrounds of political opinion, faith
or origin. Section 70 covers everyone within Danishjurisdiction (‘ no-one can be deprived’) and
provides protection of the personal liberty of non-Danish citizens on the grounds of faith and
origin. However, section 71 only appliesto Danish national s, thus eliminating the possibility that
non-nationals can rely upon Constitutional protection in relation to their political opinion.? Itis
obviousthat‘ethnicorigin’, ‘ nationality’, ‘race’, ‘ colour’ or other rel ated groundsare notamongst
the grounds mentioned in the Constitution and the explicit mention of, in sections 70 and 71, of the
grounds ‘faith and origin’ should be seen in the light of the aftermath of the Second World War.

Apart from these provisions, there are no specific anti-discrimination provisionsin the Danish
Condtitutionrelated to race. A proposed Congtitutional amendment madein 1953 demanded amore
specific provision to secure the rights and freedom of individuals without discrimination on the
bases of race, colour, sex, language, political or other beliefs, national or social origin, financial
circumstances, birth or other social position. However, thisproposition wasrejected by amajority
of the members in the Constitutional Amendment Commission. Consequently, the Danish
Constitution still does not include a specific race- or sex-discrimination provision.®

One particularity of the Danishlegal systemworth mentioning at this stage is that the Constitution
specifies that the Government has the authority to make international treaties on behalf of the
country but in Constitutional practice, adualistic-principleisfollowed. In other words, ratified
treaties do not automatically formpart of Danishlegidlation, but mustfirst passthroughthe Danish
Parliament. A treaty isratified by the Government and then made part of domestic law through a
specia legidative act by the Danish Parliament (Folketinget). The Parliament can choose either
to directly incorporate the origina text of the treaty into the domestic law or, alternatively, the
Parliament can simply state that Danish legidation already fulfils the various obligations of the
treaty (the so-called principle of ‘conformity of standards'). Thirdly, the Parliament can choose
to rewrite parts of the Danish legal texts, if existing Danishlegidation is deemed to not meet the

The ICERD statesinarticle 1(2) that ‘ ThisConventionshall not apply to distinctions, exclusions, restrictions or
preferences made by aState Party to this Convention betweencitizens and non-citizens'. The ILO Discrimination
(Employment and Occupation) Conventionoutlaws discrimination on the grounds of ‘race, colour, sex, religion,
political opinion, national extraction or socia origin’. Although nationality was suggestedto be included among
thesegroundsinthetravaux prépar atoiresto the Convention, this suggestionwasrejected. Indeed, the Preamble
to the ILO Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143), statesthat ‘recalling the
definition of theterm ‘discrimination’ in the Discrimination (Employment and Occupation) Convention, 1958,
does not mandatorily include distinctions on the basis of nationality’.

27ahle 1989, p. 160.

3Report from the Commission on amendment of the Danish Constitution 1953, pp. 24, 39-40, 77.
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requirements of the treaty. This Constitutiona practice plays a pivota rolein determining how
Denmark incorporates the provisions of international treaties on non-discrimination.

1.3. Criminal legidation against unequal treatment

Thefirst DanishPenal Code provision prohibiting racist speech dates back to 1939, when Section
266(b) of the Penal Code was introduced to protect society fromanti-Semitic statements. In 1971
this Penal Code provision was amended and broadened to fulfil the requirements of the ICERD
article 4, thatall forms of speech and propagandapromoting racial hatred or incitement to racial
discrimination be condemned as crimina acts.

When Denmark came to consider ratificationof ICERD, a Commissionof Experts was established
by the Ministry of Justice. According to the dualistic principledescribed above, areportfromthis
Expert Commission,* stated that no conformity of standards existed, given that Danish legidation
did not provide the necessary protection against racial discriminationas specified by ICERD and
the CCPR. Amongst other problems, the Expert Commission pointed out that section 266(b) of the
Penal Code (from1939) only covered Danish citizens, while the ICERD required thatlaw should
protect against ‘all acts of violence or incitement to such acts against any race or group of
persons of another colour or ethnic origin’.2 Consequently, the Expert Commission suggested
implementing the genera principle of non-discrimination, as contained in the first paragraph of
article 2 of CCPR and the ICERD, inter alia, by amending section 266(b) of the Danish Pendl
Code and by proposing a special penal bill on the prohibition against discrimination on the
grounds of race in the provision of services.

The Danish Parliament approved the suggestions of the Expert Commission not to incorporate the
original text of thetreaty directly, and rather to rewrite parts of thetextinto Danishlegidation. The
Parliament consequently amended the wording of Penal Code section 266(b), so that:
any personwho, publicly or with the intent of propagating themto awider circle, makes statements
or any other communication by which a group of persons is threatened, insulted or degraded on
account of their race, colour, nationa or ethnic origin, or creed, shall beliableto afine, smple
detention or imprisonment for aterm not exceeding two years.

Subsequently, the Racial Discrimination Act was passed by Parliament, stating, inter alia, that:
a person commitsapunishable offence if, while performing occupational or non-profit activities,
he refuses to serve aperson on the same conditions as others, due to that persons race, colour,
national or ethnic origin, or creed.

The maximum penalty for violation of the provisions of this Act was specified as being a fine,
detention or imprisonment for up to six months. The Act also stipulates that a person is guilty of
an offence if he or she refuses to admit a person on the same conditions as others to a place,
performance, exhibition, gathering, or similar event, which is open to the public.

'Commission of Experts report, No. 553/1969.
See ICERD article 4(a), emphasis added.

3In 1987 the provision was amended in order to provide protection on the ground of sexual orientation. Finally,
the provision was amendedin 1995 inorder to make it aspecia offence to disseminate racist propaganda. (L 46
passed by Parliament on May 9, 1995).

4CCPR/C/64/Add. 11, p. 4.
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It should be noted that this Act covers refused entry into restaurants and the provision of other
services, for example, in the housing market and in the area of education, but does not extend to
discrimination in the labour market. At the time it was debated whether it would be necessary to
introduce specific legidation to prohibit racial discriminationinthe labour market. It was stated
that the debate must take into consideration the particular Danishtradition that the social partners
inthe labour market usually handle such questions through collective bargaining and by reaching
collective agreements. At the time (the late sixties), the social partners stated that no racial
discrimination existed in the Danish labour market, and on this reasoning, the Commission of
Experts did not see the need to suggest any legidation prohibiting racial discrimination in the
workplace.! The Danish Parliament followed the opinion of the Commission of Experts, and
consequently, nolegislationprohibiting racial discriminationinthelabour market wasintroduced.?

Despite the fact that the Racial Discrimination Actand amended section 266(b) of the Penal Code
have been in force for more than 25 years, related case law is still very sparse. Two major
barriers seem to have contributed to this lack of jurisprudence. The first is that many cases of
discrimination fail to meet the stringent standard of proof required by penal law in Denmark for
a number of reasons, the most significant being that individual victims of discrimination rarely
have access to the same quantity and quality of evidence as the defendant. The second problemis
thatthe volition of Public Prosecutorsin many cases appears to be somewhat constrained. By way
of example, we can look to the fact that since the provisions took force, roughly only onein ten
complaints to the police relating to section 266(b) actually ended up incourt.® The exact numbers
of complaints and court cases related to the Racial Discrimination Act are unknown, asit is not
the practice of the police and Public Prosecutorsto keep suchrecords. Thislack of follow-up to
complaintsis asignificant problem, giventhat individuals cannot, in relation to violations of the
Penal Code, initiate court proceedings themselves—the decision to follow through a complaint of
discrimination rests first with the Danish police, and subsequently with the Public Prosecutors.
Coupled with the low number of complaints actually followed through, it is understandable that
migrants and ethnic minorities may encounter psychological barriers to approaching the police
when they are faced with discrimination.

The only other criminal law which existed concerning the issue of protection against racial
discrimination was the legislation on public or private record-keeping. In this area, Danish
legislation prohibits any record of a persons race, religion, colour or sexua orientation,
according to Act no. 654 on Public Registration from 20 September 1991, and Act no. 622 on
Private Registration from October 2, 1987.4 Thisisafurther hindrance to full implementation of
anti-discriminationprovisions, giventhatinterms of monitoring the di stribution of minority groups
throughout the labour force, registration of details on grounds such as sex, nationality and ethnic
origin can bevital.

1.4. Civil legidation against unequal treatment

YCommission of Experts report, No. 553/1969, p. 31.
2Hansen 1993, p. 65-66.

3See Justesen and Hansen, 1997, p. 20.
“These Acts have now been combined in Act No. 1093, June 1, 1994.
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Prior to 1996, no civil provisions prohibiting discrimination in the labour market were enacted
by the Danish parliament. Given this, the chances of successin filing acivil law suit related to
discriminationinthe labour market were extremely limited. Only one provision, article 26 onthe
Act on Torts, could be invoked in acase of unfair dismissal.

The sole example of suchacaseis C.P. vs. Denmark. Inthis case the complainant alleged he had
been subjected to discriminatory harassment by pupils at the school where he worked as a
caretaker. | rrespective of the complainant’ sstatus asashop steward, the school decided to dismiss
him. A Danish court subsequently found that the existing Danish Act of Torts had notbeenviol ated,
and the complainant could not get any compensation for the dismissal on racia grounds.

The case was subsequently reported by the complainant to the CERD under the declaration
Denmark had made under article 14 of the Convention. The CERD, however, rejected the case on
formal grounds, as the judgement had not been appealed in Denmark within the specified time
frame! that is, that the complainant had failed to exhaust all possible domestic remedies prior to
making a representation to CERD. Both the lack of prosecutions under the Act on Torts and the
lack of success of thisone case can be taken as an illustration of the limited nature of the Danish
civil law against labour market discrimination prior to July 1996.

1.5. National labour laws and collective agreements

Although, as we have stated, no specific legislation covering racial discrimination in the labour
market existed prior to July 1996, the prominent role of collective bargaining in Danish society
intheory meant that some alternative formof protectionwas available to victims of labour market
discrimination.

In Denmark, employers have managerial rights? pursuant to the genera agreement between the
Danish Employers Confederation (Dansk Arbejdsgiverforening, DA) and the Danish Federation
of Trade Unions (LO). The fundamenta principle of the ‘manageria right’ applieswithout limit
to every field, unless there are provisions restricting this right. Restrictions of this kind include
the collective agreement's prohibition against arbitrary dismissals—however prohibition against
racial discrimination in terms of recruitment and during the period of employment has not
explicitly been addressed. Cases of arbitrary dismissals can be invoked in front of Industria
Tribunals, but prior to 1996 there were no specific regulations regarding racial discriminationat
the workplace, and no cases dealing with such complaints ever appeared before the tribunal .2

In addition to restrictions by agreement, there are restrictions on the managerial rights provided
by statute, such as the Act on Equal Treatment of Men and Women Regarding Employment and
Maternity Leave, whichforbids employersto discriminate on the ground of sex. To illustrate the
applicability of the anti-discrimination legislation in place at thistime, it was absolutely legal to
discriminate againgt, for instance, a black woman in connection with recruitment practices,
because of her colour, whileit would beillegal to discrimination against her because of her sex.

1Rehof and Hansen 1997; CERD communication 5/1994; C.P vs. Denmark.

2Theright to make all decisions on how the work is organized, who to hire, and so on.
3Wrench 1996, p 75.
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The process of collective bargaining did address the issue of equality of treatment in relation to
pay and other benefits during the period of employment, and it was deemed unacceptable to
discriminate against anybody on the basis of race or other protected grounds, in the area of
collective agreements. However, whilethisguaranteed freedomfromdiscriminationin collective
bargaining on the grounds of race, the protection did not extend to recruitment, i.e. to access to
employment, precisely the stage of the employment rel ationship which the ILO in situ tests showed
that discrimination was a serious and widespread problem.*

Outside the field of collective agreements, terms of pay and other benefits during the period of
employment were and continue to be specified by individual contracts of employment. Here,
private employers could still freely attachimportance to a person’ srace interms of the content of
the individual agreement. It goeswithout saying, thatitis precisely inthis area—outside the field
of collective agreements—that migrants and ethnic minoritiesaremostlikely to beinavulnerable
position, and unable to defend themselves against discrimination.

1.6. National administrative law and regulations

When the State acts as an employer, certain restrictions to the managerial right are triggered, by
way of the so-called ‘principle of legality’: thus, public authorities are required to base their
decisions concerning public administration, including decisions onrecruitment, dismissal and so
on, ondomesticlegisation, Constitutional practice and international instrumentsto which Denmark

is party.

In this regard, public authorities are subject to the general *maxim of equality’ ,and the ‘rule of
instruction’,?legal norms which, inthe Danishcontext, stipul ate that public authoritiesmustrefrain
from violations of international treaties when decisions are made in relation to employment.
Pursuant to the ratification of the ILO Convention No. 111 and the ICERD, public authorities are
thus prevented from including criteria such as race, colour, national or ethnic origin when
decisions about whether to employ or dismiss a person are to be made. The same rules apply in
relation to public authorities providing employment services.

1.6.1. The AF Case

Totake aconcrete example, the Public Employment Service (Arbejds Formidling, AF) asapublic
institution, is governed by the rules of public administration and thusiis prevented from acting in
adiscriminatory manner, according to the rules mentioned above.® On the other hand, however,
the AF provides a business service for private employers who, as pointed out above, were
formerly legally entitled to attach importance to the ethnic origin of the applicant.

InNovember 1993, the director of the AF in the Copenhagen Metropolitan area announced to the
media that on aregular basis, the AF had to deal with private as well as public employers who

Wrench 1996, p 75.

2These norms prohibit unfounded and arbitrary decisions in the public administration. The maxims are not
explicitly statedinthe Constitution, but are based on basic democrati ¢ principles and are in keeping withthe spirit
of the Constitution.

3Harlang, Nielsen and Rehof 1997 p. 110.
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made discriminatory demands when contacting the AF with a view to filling vacancies.* This
naturally rai sed the question of whether the AF should refuseto assi st such employers, who were,
for example, demanding Danish manpower or refusing Turkish workers. The Ministry of Labour
was asked to set out clear guidelines for the AF's handling of discriminatory demands made by
employers. Furthermore, the Ministry of Labour was asked for its opinion about the absence of
restrictions in terms of discrimination by private employers.

The Minister of Labour stated that she was not in a position to provide internal rules for the AF

in thisfield. She stated inter alia, that:
....| findit unacceptablethat employers make discriminatory demands when contacting the AF. But asthe
situation stands today, where there is no prohibition against discrimination in the field of employment,
neither | nor anybody else canintervene. Actualy, | believe that the AF by not referring refugees and
immigrants to vacant positions, is using its common sense and by tackling the problem in thisway, they
avoidthe erpbarrassment for many refugees andimmigrantsof being rejected by anempl oyer who doesnot
want them.

This statement was most likely based upon the ideathat therole of the AF isto performaservice
primarily for employers, as opposed to protecting workers. As, at that time, it was lega for
employersto discriminate against migrants or ethnic minorities, the AF, asaservice provider, had
no legal obligation, and indeed wasnot entitled, to reject discriminatory demandsfromemployers.

The Ministry of Labour did not, however, comment on whether the AF as a public administration,
was, inaccepting discriminatory demandsfrom employers, viol ating the specia rulesbinding upon
public authorities, as outlined above. The outcome of this example is discussed in more detail
below.

1.7. Alternative means of preventing discrimination prior to 1996
1.7.1. Government-led initiatives to combat discrimination

Prior to 1996, in place of using legidation as the primary means of tackling discrimination, the
Danish authorities focussed upon initiatives to provide information and education whose stated
aim was to prevent discrimination and encourage integration. Supplemented by the provision of
vocational training and language courses directed at migrants and ethnic minorities, theinitiatives
aimed to change the societal mgjority’ s perception of these groups.

The Ministry of Labour summarised the strategy when it stated that it was important to eliminate

‘... atitudinal barrierswhichmay hamper thelabour market integration of immigrantsand refugees.
Thismeans that thework taking place ... is not to propose new regul ations—but to work to change

Politiken November 25, 1993.

2L_etter from the Minister of Labour, See Parliamentary Ombudsman Annual report 1995.
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attitudes’ .* The means of initiating this attitude change consisted primarily of the allocation of
public funding for information campaigns to promote understanding, tolerance and openness
towards immigrants and refugees in the Danish labour market.? The campaign also initiated
discussionswiththesocial partners. Thesediscussions concluded that the social partnershad been
activeinencouraging theimprovement of migrants' and ethnic minorities' labour market position,®
afact which, as pointed out earlier, appears to have contributed to the Government’ s perception
that anti-discrimination legislation was unnecessary.

The official policy subsequently developed towards the promotion of equal opportunities by
offering financial support to private employers. By way of illustration, in 1994 the Danish
authorities introduced the so-called ‘1ce-Breaker Arrangement’. According to the terms of this
arrangement, small businesses employing no migrant or ethnic minority workers would be
subsidised by the state to recruit workers of migrant origin. The arrangement was considered a
success—more than half of the migrants recruited through the |ce-Breaker Arrangement were
employed under normal conditions withinthe company after the period of subsidy ended. For this
reason, a broader Agreement was introduced in 1996. Danish businesses in the field of trade,
service and productionwith up to 250 empl oyees could accordingly al so be subsidised by the state
to employ workers of migrant origin. The subsidy amounted to DKK 11,000 per month and was
granted for a period of maximum 6 months for the first recruit hired under the Agreement.*

Inthe public sector anumber of initiatives were taken by the Ministries of the I nterior and Finance
as well as local governments to promote equality in recruitment and staff policy in the public
sector, whichcould contribute to employers awareness of the vulnerable position and particular
needs of migrants and ethnic minoritiesin Denmark.

Another target areain the public sector was againthe Public Employment Service (AF). Amongst
its concrete projects in 1995 was the employment of four consultants and a co-ordinator for six
months with the AF in the Copenhagen Metropolitan Area. The advertisements for these
employment consultants encouraged candidates with non-Danishethnic backgrounds, and three of
the consultants recruited indeed had a non-Danish ethnic background. In 1996 the AF primarily
used fundsto promote ‘ visible' measures, inthe formof recruitment of a number of employeesin
the regional services with special expertise in the situation of immigrants on the labour market.

1.7.2. The Parliamentary Ombudsman

Prior to 1996, although therewaslittle by way of alegal anti-discriminationframework in place,
victims of racia discrimination in public sector bodies could file complaints with the Danish
Parliamentary Ombudsman, who had the power to investigate allegations of discriminatory acts.
To illustrate the authority of the Parliamentary Ombudsman in this respect, we may look to the
concrete example introduced above, the AF-case.

Ministry of Labour 1996, p. 5.
2Wrench 1996, p. 75.
SMinistry of Labour 1996, p. 6.

“Ministry of Foreign Affairs 1997, p. 3-4.
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In January 1995, the Documentationand Advisory CentreonRacial Discrimination (DRC), anon-
governmenta organisation located in Copenhagen, lodged a complaint with the Parliamentary
Ombudsman because the Minister of Labour had not intervened in the Public Employment
Services' (AF) handling of cases concerning discriminationagainst migrants and ethnic minorities.
In the DRC’ s opinion, the Minister of Labour should have drawn up codes of conduct or given
instructions to the staff at AF centres, specifying the obligation notto tol erate discriminationfrom
prospective employers.

After receiving the complaint, the Danish Parliamentary Ombudsman stated that:
In my opinion it would be consistent with the current prohibition against racial discrimination and
Denmark’ sinternational obligationsif suchacode (or set of instructions) is preparedinwhich 1) the legal
issues are explained and 2) duties are imposed on staff of the AF centres to refer workers, as far as
possible, to jobsirrespective of any discriminatory demands from the employers.*

Giventhesignificant changeswhich had occurred in Danish society since 1969, itwastheopinion
of the Parliamentary Ombudsman, that the reasons why the Commissionof Experts in 1969 did not
suggest anti-discrimination legislation in the field of the labour market, were no longer valid.
Finaly he stated that:
If the organisations on the labour market [the social partners] do not fully control the situation anymore,
as maintained by the DRC, there arereasons to consider whether the international obligations the Danish
state has accepted within this area, instead ought to be fulfilled through legislation.?

In response to the Parliamentary Ombudsman, the Minister of Labour wrote:

It isthe position of the Ministry that the AF, for several reasons, is obliged to discontinue co-operation
with an employer making discriminatory demands in the concrete situation of job provision. Firstly, it
follows from the Racial Discrimination Act and Denmark’ sinternational obligations that the AF cannot
legally assist in discrimination. Secondly, the practice of the AF centres appearsto be doubtful from what
we have seenfromthe concretecases publishedinthe press. Thirdly, onthe basis of unemployment figures
it can be assumedthat itismoredifficult for ethnicminoritiesto find ajob. Fourthly, itisthe policy of this
government to work against ethnic discrimination.

Therefore, the Ministry of Labour finds that i nstructions concerningthe way inwhich AF staff must handle
problems regarding ethni c di scriminationinconnectionwiththe processof job provisionought to be dravn
up as soon as possible. There is no authority in Danish lawto forbidprivate employersto discriminate in
cases of recruitment onthe basisof race, ethnic origin and so on. The Ministry of Labour isawarethat the
present state of the lawisinadequate. Therefore, duringautumnthe Ministry of Labour will announceaBill
prohibiting discriminationon the labour market. It isour intention to formulate the Bill in such away that
the Danishlaw comply withthe international obligations the Danish state has accepted by ratifyingthelLO
Convention No. 111 and the ICERD.?

On the basis of thisletter, acircular containing instructions for the AF staff members handling of
cases of discrimination, was published by the National Labour Market Authority in November
1995. Thiscircular laid downguidelinesfor job-placement activitiesin relation to unemployed
persons belonging to an ethnic minority or migrant group, in connectionwith the handling of job
offersin the public employment service.*

The Parliamentary Ombudsman Annual Report 1995, p. 46-56.

2The Parliamentary Ombudsman, Annual Report 1995, p. 46-56.
3 .
Op cit.

“Ministry of Labour, Report to the Danish Parliament 1995.
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The circular clarified some aspects of the scope of the term* discrimination’ in the Danish context.

Three situations were mentioned as constituting practices which were considered unacceptable:

(i)  direct discrimination: when an employer asks the AF directly for Danish manpower, or
stipulatesthat he or she does not want manpower of a certainrace, colour, religion, political
opinion, or national, social or ethnic origin.

(ii)  indirectdiscrimination: whenan employer’ srecruitment strategy hasthe effect of excluding
migrants and ethnic minorities from applying of from being recruited by asking for
qualifications which are irrelevant to the position, such as a sound knowledge of Danish,
attendance at a Danish school, or Danish citizenship.

(ii1) discriminationbythe AFitself: whenthe AF or its staff reject candidatesin accordance with
either of the two scenarios mentioned above.

The guidelines encouraged the AF and employers to engage in dialogue to identify key problems
and removediscriminatory barriers, but specified thatif thisprovedimpossible, AF staff members
were instructed to refuse discriminatory demands. As a result, employers persisting in
discrimination would have to find workers through their own means rather than through the AF.

Although the AF-circular took effect in November 1995, when private employers were still not
forbiddenfromdiscriminating agai nst migrants and ethri ¢ minorities, throughitsintroduction, staff
of the AF were given a basis by which they could refuse to cooperate with discriminatory
employers. Thusfar, no research has been done as to how widely the provisions of the circular
have been applied by the AF, or what effect this had upon changing employers’ practices.

The evolution of the AF circular illustrates that although the Parliamentary Ombudsman had,
legally, a limited mandate (the Ombudsman’s decisions are non-binding), the statements and
recommendations from the Ombudsman do provide an impact, in that they encouraged the
limitation of discrimination occurring in public sector bodies.

1.8. Assessment of the previouslegal framewor k

Clearly, Danish state legislation on the Constitutional, criminal and civil levels was largely
inadequate interms of providing ethnic minorities and migrants with the possibility of seeking any
kind of redressin connectionwith the discriminationto which, as has beenproventhroughthe ILO
project, they areexposed. The inaccessibility of the limited Penal Code provisions did not extend
protection to the mgority of victims of discrimination, while the Constitutional provisions were,
even in theory, so limited that they could be of no use to non-nationals. Furthermore, despite the
special obligations resting uponthe shoulders of public authoritiesasdescribed above, therewere
indications that discrimination was practised not only by private employers, but also by public
employers.! In other words, administrativelaw, asillustrated by the AF case above, did provide
some recourseto victims of discriminationinthe public sector, athoughin practice it was rarely
relied upon. The complete lack of any civil legislationin the field of racial discrimination in the
labour market meant that victims of such discriminationwere obliged to turnto alternative means
of defending their rights.

Ipolitiken, November 25, 1993.
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Asmentioned above, the system of collective agreementsin theory formed an aternative, non-lega
means of protecting workersagainst unequal pay during the period of employment. However, over
the last 25 years, equal pay has been a legal right principally for those working in areas of the
labour market covered by collective agreements. The predominant problemfor migrants and ethnic
minorities, of course, has been that, to an excessively large extent, they have been kept apart from,
or at the periphery of, the mainstream Danish labour market, as shown by Table 2 above.

The activities of the Parliamentary Ombudsman, while encouraging (in cases such asthe AF-case
in bringing the issue of discrimination to the public eye), arelimited to the public sector, and no
similar ingtitutions existed i n connectionto the private sector, again, wherewe might expecttofind
migrants and ethnic minorities to be in the most vulnerable situations.*

In conclusion, therefore, the legal anti-discrimination framework to protect non-nationals and
ethnic minorities from labour-market discrimination prior to 1996 was extremely weak. The
alternative means of protection promulgated by the Government and the social partners, while
obtaining some positiveresults, left huge gapsinprotection, ofteninthe very areas where workers
were most susceptibleto discrimination, namely inthe field of recruitment and other areasoutside
the scope of collective agreements, and in the private sector.

2. TheIntroduction of the Act on the Prohibition of Discrimination
in the Labour Market, July 1996

In 1995, the Minister of Labour announced her intention to propose a bill prohibiting
discrimination in the labour market. Inaletter dated September 4 of that year, this proposal was
submitted in the form of a Bill on the Prohibition against Discrimination in the Labour Market.

Theproposal suggested the prohibitionof directand indirect discrimination onthegroundsof race,
colour, religion, political opinion, or national, social or ethnicorigin. It also stated, inter alia, that
discrimination must not be practised in connection with recruitment, transfer or promotion, or as
regards terms of pay and employment. Regarding the question of equal pay for work of equal
value, the burden of proving that wage differentialswere not based ondiscrimination, would lie
with the defendant. In other cases (such as recruitment and dismissal) the proposal retained the
standard distribution of the burden of proof, that is, falling upon the complainant. The proposal
deemed collective agreements applicableif, and only if, they provided at least the same level of
protection as the legislation. Finally, it was stated that employers would still not be permitted to

The Board for Ethnic Equality consequently established a group of experts in order to draft areport entitled
‘Possibilities of securing better access to file complaints for ethnic minorities’. On the background of the
suggestions in this report, aswell asthe previous report “ Race and equal treatment” a majority of the members
inthe Boardfor Ethnic Minorities recommended the establishment of aindependent secretariat withinthe Board.
The head of this secretariat, who would have to satisfy the criteriafor becoming ajudge, would be capable of
handling concrete complaints. Inthe course of handling complaints, the secretariat woul d be enabledto undertake
mediation, conciliation, or initiate further proceedings withaviewto taking the complaint to court. No decision
was taken on thisissue until the Act on the Boardfor Ethnic Equality was passed in June 1997, when the Danish
Parliament didnot heed the recommendation of the Board. Consequently, competence of the Board islimitedto
the provisionof non-binding advisory statements on principal matters concerning ethnic equality. The Boardcan
receive concrete complaints about discriminatory acts by private or public institutions or individuas, however,
it cannot investigate the claims or make binding decisions in such cases.
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inquire about employees ethnic origin or any other of the prohibited grounds, and that
discrimination could not be made in connection with job advertisements.*

2.1. Consultation on the Bill on the Prohibition of Discrimination on the Labour Market?

The letter which contained the proposed bill was addressed to a number of public authorities,
trade unionsand employers' organisations, aswell as non-governmental organisations, asking for
their feedback on the proposal. From the statements submitted by the consulted organisations it
appeared that the proposal was received, on the whole, positively by most institutions and
organisations, although it did become clear that the employers' associations in particular resisted
any increased statutory regulation in this area.

The employers associations unanimoudly concluded that the proposed Bill went beyond
Denmark’s obligations as laid down in the international instruments signed by Denmark. The
Danish Employers Confederation (Dansk Arbegdsgiverforening, DA) stated that the ILO
ConventionNo. 111 and theICERD primarily relate to Denmark’ s obligation to frame and pursue
a policy in this field. This, however, was not considered by the DA to be equivalent to an
obligationto legislateinthefield. Inaddition, the DA stated that | egislation was aninappropriate
means of combatting ethnic discrimination, claiming that questions of attitude could not be altered
through the regulation of behaviour.® The alternative strategy which the DA proposed was to
initiate wider awareness raising campaigns. Finally, the DA drew attentionto anumber of aspects
of the proposal it considered to be vague, in relation to, for example, the exemption clauses and
determi nation of compensation. The limited reversal of the burden of proof was considered
excessive, and the proposal appeared to deal only with employers, whilemutua relations between
colleagues had gone unregulated.

The Confederation of Agricultural Employers Association (Sammenslutningen Af Landbrugets
Arbegjdsgiverforeninger, SALA) stated its fear that the proposal might be considered a reason for
preferential treatment of foreigners, and thus would merely serve to increasethe public’ shostility
towards migrants and ethnic minorities. The DA supported this statement, claiming that Swedish
experience with such legidation had shown indications of just such polarisation of the Swedish
society asaresult. Finaly, the DA and SALA claimed that the proposal did not take into account
the protection offered to migrants and ethnic minorities by collective agreements, and that these
in themselves, as opposed to legidation, constituted appropriate and sufficient means of action.

Comments submitted to the Ministry of Labour by trade unions and non-governmental organisations
were, predictably, somewhat more supportive of statutory regulations in the field of racial
discrimination in the labour market. Even further, it was claimed that the proposed Bill was not
extensive enough to effectively prevent and punish discrimination. In particular, objections were
made to the prohibition of preferential trestment in favour of under-represented groups and the
prohibitionof registrationof ethnicity, which, as mentioned earlier, implied that ethnic monitoring
for the evaluation of positive staff policies was also forbidden. Clarification of forms of
permissible evidence, compensation and sanctions in connection with violation of the law were

Ministry of Labour 1996, p. 72.
2Ministry of Labour February 1996.

*Thisargument,incidentally, runs counter to findings of modernpsychology, that behavioural changeisanecessary
precursor to attitude change. For an overview, see Wrench and Taylor 1993, pp. 12-13.
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also deemedlacking. Finaly, it was claimed that the proposal lacked any explicit referenceto the
protection of persons making use of the new legidation, and who may be the subject of retaliation
by the defendant. The creation of an independent board with the power to receive and deal with
cases of discrimination in the labour market was also deemed to be missing from the proposal.

Trade unions and NGOs also took issue with the employers’ claim that Denmark’ s international
obligations did not necessitate the prohibition of racial discrimination by statute, athough
simultaneoudly it was pointed out that prohibitions were by their very nature negative, and what
was really required was also a series of broader and more positively framed social initiatives.

The variety of comments submitted in response to the proposal, touching on amost every aspect
of the Bill, can be seen asindicative of the debate whichit had stimulated in the social arena. The
subsequent submission of the Bill to Parliament, however, showed that the Ministry failed to take
into account many of the suggestions for improvement which had been made.

2.2. Bill No. 181: the Prohibition of Discrimination in the Labour Mar ket

On 17 January 1996 the Ministry of Labour submitted the Bill onthe Prohibition of Discrimination
in the Labour Market! to the first reading in the Danish Parliament. The explanatory notes’ to the
Bill, statedtherationaebehindit stemmed fromthe provisionsof thelLO ConventionNo.111 and
the | CERD, and for thisreason, the grounds uponwhichdiscriminationwas to be prohibited would
mirror those mentioned in these instruments. In addition to these grounds, the Bill also included
aban on discrimination on the grounds of sexual orientation.®

The explanatory notesal so provided concrete exampl esof indirect discrimination as outlawed by
section 1.1. of the Bill. By way of illustration, it was stated that indirect discrimination occursif
an employer requires extensive knowledge of Danish language or rejects an applicant on the
groundsthat they speak with anon-Danish accent, for positions inwhich these characteristicsare
not essential. Similarly, requesting particular clothing requirements to the detriment of particular
groups were mentioned. It was, however, also mentioned that within some trades, it might be
justified to require perfect knowledge of Danish, for example, teaching, and some businesses may
have legitimate dress regulation, such as those inrelationto safety and health. The compatibility
between these exceptions (known in other countries as bona fide occupational qualifications, or
genuine occupational requirements) and those permitted under EC law was clarified in the
explanatory notes.*

IMinistry of Labour February 1996.

These notesare annexedto the Bill, and provide the Ministry of Labour’ s interpretation of the scope of the new
legislation.

3InSection1.1.of theBill, discrimination’ isdefinedas ‘ any direct or indirect discriminationonthe basis of race,
colour,religion, political opinion, sexua orientationor national, social or ethnicorigin’. See Ministry of Labour,
February 1996.

41f it is of decisive importance in connection with the exercise of certain types of occupational activities or
training activities that the personconcernedisof aparticular race, political opinion, sexual orientation, national,
socia or ethnic origin or has aparticular colour or belong to aparticular religion, the appropriate Minister may,
after having obtained the opinion of the Minister of Labour, make exceptions to the provisions laid down in
sections 2 to 5. However, this shall not apply, if it isin conflict with European Community law.’, section 6.2 of
the Bill. See Ministry of Labour, February 1996.
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The explanatory notes also make clearer the extent to which the Bill does not obstruct the
implementation of measures which aim of improving the labour market position of the various
groups covered by the Bill .

Compared to the original proposal, the question of responsibility for discriminatory job
advertisements was changed, so afine could beimposed uponemployersviolating this provision.?
Concerning the question of the assessment of damagesit appeared fromthe explanatory notes that
the courts would decide whether damages are to be awarded and, first and foremost, would
consider the gravity of the violation. Any compensation would have to cover non-economic
sufferings and at the same time it would be possibl e to seek damages according to thegeneral law
of compensation.

Despite the number of comments submitted by the social partnersinrelation to the distribution of
the burden of proof, the wording of section2 of the Bill did not change fromthe original proposal.
The result was that only in cases of alleged unequal pay was it incumbent upon the employer to
provethatthework carried out by the migrant worker was not of the same value asthe higher paid
work carried out by other employees.® Inall other situations concerning discriminationin relation
to recruitment, dismissal, transfer, promotion, or working conditions, the burden of proof continued
to lie with the employee. In this connection the Ministry of Labour stated in the explanatory notes
that:
if anemployer, over along period of time, consistently omitsto employ persons of acertainethnic origin,
despitethe fact that qualified persons fromthe current group have appliedfor jobs, thiswill be considered
as circumstantial evidence that the employer is exercising discrimination in contravention of the Bill. In
situations where no such circumstantial evidence isavailable, it may often be difficult for the employee
to prove that the employers' selection of another applicant reflects discrimination within the meaning of
thisBill. Therefore, asfar as possibl e, the employee ought to obtainevidencein situations where he thinks
that he is exposed to discrimination in contravention of this Bill *

The explanatory notesto the Bill described the social and legal environment which had stimulated
the drafting of anew law. It was stated that in Denmark it had become anissue of high priority to
combat growing tendencies towards discrimination on the basis of, inter alia, race and ethnic
origin. In this connection the disproportional rate of unemployment and length of period of
unemployment between migrants and nationalswas cited as evidencefor thisproblem. Itwasalso
stated that the Bill was also initiated because it was considered that Denmark had not fully
implemented the international obligations it had accepted by ratifying the ILO Discrimination
(Employment and Occupation) Convention, 1958 (No.111) and the ICERD. A detailed account of

L This Act shall be without prejudice to measures being introduced by virtue of other legisiation, by virtue of
provisions havingtheir lega basisin other legislation or otherwise by means of public initiatives, with aview to
promoting employment opportunitiesfor persons of a particular race, colour, religion, political opinion, sexua
orientation or national, social or ethnic origin.’” (section 9.2.). See Ministry of Labour, February 1996.

2 Advertisements may not indicate that a person of a particular race, colour, religion, political opinion, sexual
orientationor national, social or ethnic origin is sought or preferred. Nor must it be indicatedthat apersonwith
the characteristicsmentionedinthe first clause of thissectionisnotwanted.” (section5). ‘ Failureto comply with
section 5 shall be punishable by afine', (section 8.1.). See Ministry of Labour, February 1996.

®In the case of pay discrimination it isincumbent upon the employer to prove that the work concerned is not of
the samevalue.’, (section 2.4.). See Ministry of Labour, February 1996.

“Ministry of Labour 1996, p. 6.
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these obligations was given in the text of the explanatory notes, focussing upon Denmark’s
obligation to pursue by all suited means, such as legidation, a policy aiming at the abolition of
discrimination.

Although the wording of the Bill had beentightened and clarified at several points, in comparison
with the original proposal submitted to the social partners, it still contained vague points. These
vagaries were reflected in the subsequent parliamentary reading of the Bill.

2.3. Parliamentary reading of the Bill No. 181 on January 26, 1996

Thediscussion outlined above between the social partners as summarised above was mirroredin
the Danish Parliament's first reading of the Bill in January 1996.! Although all political parties
appeared to agree on the general goal of providing equal opportunitiesin the labour market, the
first reading of the Bill revealed that the right-wing opposition was against legisation, on the
grounds that it was deemed unnecessary and would do more harm than good. On the one hand,
some speakers reasoned that as discrimination on the Danish labour market was area problem,
it was necessary to prohibit discrimination by statute. Others believed that the relatively higher
rate of unemployment among migrants and non-national s could be explained entirely by their lack
of education or language qualifications, and that, therefore, aban on discrimination in the labour
market would have no effect on improving the labour market position of these groups.

The partiesal so disagreed asto whether Denmark had undertakenan obligationat the international
level to prohibit discrimination. When one speaker noted it was necessary that Denmark fulfilled
these obligations as other countries already did, another speaker immediately referred to the
Ministry of Labour’s report of May 1995 where it was debated whether a direct obligation to
legislate actually existed.? The uncertainty over the obligations of international law extended to
adiscussion onthe scope of international legal provisions, and it was pointed out that according
to Denmark’ sundertakings, alegal prohibitionof discriminationonthe grounds of citizenship was
unwarranted. To summarise, it became clear that there was agreat deal of confusion as to whether
and to what extent international obligations were relevant to theinitiationof the proposed Bill. On
this occasion, the Minister for Labour took the opportunity to rephrase the issuein terms of the
social partners' lack of initiative in the area of labour market discrimination, resultinginagapin
practice which necessitated the implementation of appropriate legal measures.®

The conflicting notions on the basis of legidating at all against discrimination on the labour
market, were also reflected in the discussion whether legislation was a suitable means of
achieving the goal of equality of treatment. It was generally agreed that it was important to change
the attitude of employersand employees, in order that they accept the equality of ethnicminorities,
migrants and Danes across the labour market. From the onset of the debate however, it was
claimed that | egislationinitself would create confrontationand pol arisation onthe labour market,
whichwould prejudice the possibility of achieving equality on the labour market, due to negative
reactions fromthe majority of the population. The counter argument ran that by legidating in this
area, a signa could be sent to the mgority of the population as to the nature and extent of

The full text of the hearing is published in the Ministry of Labour 1996, p. 22-43.
2See Ministry of Labour 1995.

SMinistry of Labour 1996, p. 42-43.
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behaviour whichis unacceptable, and that this political signal would initiate agradual changein
attitudes.

The question of the burden of proof again gave rise to several speeches during the debate. The
Minister of Labour established that reversal of the burden of proof was only to be triggered in
situationswhere an employee was alleged to have been dismissed or treated unequallyinrelation
to unequal pay. It was established that in all other situations covered by the Bill, the burden of
proof would liewiththe complainant.* One spokesman pointed out that thisfeature of the law may
resultinno action being brought before the courts for fear that the burden of proof would betoo
high to guarantee any chances of winning a case.

Finally, the issue of positive action took up a great part of the debate, and there were several
remarks on the exceptions clause (section 6 and section 9 of the Bill) on the implication that the
principle of equal treatment could be derogated fromunder special circumstances. Inthisregard,
the Social Democratic spokesman stressed that it must be possible to say:
‘we want apoliceman or two’, or ‘we want an employee in our social assistancebranch’ of acertainethnic
origin. It can be areasoned argument for solving the [low labour market position] problem of the groups
just mentioned. A reasoned argument of this kind could, for example, be that it isimportant in order to
inspire confidence that the employee is of the same ethnic origin [as the client].?
In other words, the Social Democrats were claiming that in certain cases, factors such as ethnic
origin, race, colour and so on, may be relevant to the job in question, when resulting in a
favourabl e outcome for under-represented groups. Thispoint of view was metwith several critical
responses fromopponents of the Bill, and the spokesman fromthe opposition party stated that * we
would [thus] be providing a statutory basis for affirmative action and under no circumstances,
would we [the Fremskridtspartiet] wish to take part in it.”® Other parti es subsequently disagreed
with thisinterpretation of the Bill, emphasising thatthe Bill did notimply special quotasfor ethnic
minorities, nor would it require less favourable treatment for Danish citizens.

2.4. Parliamentary Report of 24 April 1996 to the Minister of Labour

Following theinitial reading of the Bill, the Parliament’s Labour Market Committee reported to
the Minister of Labour, giving an overview of the debate and asking for clarification on anumber
of issues. The response to these questions was annexed to the subsequently adopted Act uponthe
initiationof twoleft-wing party representatives. Some points of i nterest to understanding the scope
of the law merit attention.

Among other things, the Minister stressed that the grounds covered inthe Bill reflected thosegiven
inthe ICERD and ILO Convention No. 111, and that no other grounds, including age, would be
considered. This has primary importance given that neither of these instruments, as mentioned
earlier, cover discrimination againstindividual s onthe grounds of their nationality, and thus does
not protect migrant workers per se from discrimination.

Regarding the question of the burden of proof in connection with discrimination during the
recruitment process, the Minister rejected the proposal that the burden be reversed and fall upon
the defendant. Inthe Minister’ sopinion, reversing the burden of proof inthis manner would result

Ministry of Labour 1996, p. 38.
2Opit., p. 25.

0Opcit., p. 27.
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in a situation similar to affirmative action. If the burden of proof was upon the employer in all
cases, she stated, employerswoul d never dareto refuse applicants frommigrant or ethnic minority
groups.

The Minister al so stated that the Ministry of Labour would havethe authority to provide statements
concerning the interpretation of the new Act. The final decision upon interpretation however,
wouldfall to the courts. As discussed below, thisis one means by which several vagariesinthe
law may be removed.

Onthe question of whether or not an independent law enforcement body ought to be established,
the Minister replied that this had been considered, but it was thought that should such a body be
ingtituted, its mandate would have to extend beyond merely the labour market. She also pointed
to the work which had already been undertaken by a number of non-governmental organisations.

Members of three opposition parties questioned whether or not an employer favouring Danish
citizensto foreigners, fromthe point of view that this was necessary for socia solidarity, would
be acting in contravention of the Act. The Minister responded by stating that the aim of the Bill
was:
to implement ICERD on the labour market and it is therefore drawn up in conformity with ICERD. This
impliesthat aDanishemployerinprinciplemay prefer aDanishcitizento aforeign one. However, it isalso
here a precondition that the differential treatment does not take place regarding the criteriamentioned in
section 1 of the Act. Inpractice, arequirement of citizenshipwill oftenamount to indirect discrimination
incontradictionto the Act. | therefore cannot guarantee that employers consistently will be ableto prefer
Danish citizens to foreigners?!

Thus, migrants may be protected from nationality discrimination, despite the fact that thisis not
among the grounds mentioned in the Act. However, despite the encouraging interpretation given
by the Minister, the manner inwhichthisisinterpreted in practice will only be made clear when
abody of jurisprudence on the subject is established.

The Minister made a number of comments on the relationship between Denmark’ s international
commitmentsand the obligationtolegid ate against discrimination. Sheemphasised that legidation
was an imperative part of ensuring that the provisions of the international instruments were
effectively applied inpractice. In particular, she stated, thisappliesto the obligationto implement
anon-discrimination policy aswell asthe obligation to ensure protection for individual s against
discrimination and to provide remedies against discriminatory acts.
...if legidlationis, therefore, considerednecessary to ensure effective implementation of the international
obligations concerning the labour market, Denmark iscommitted under international law toimplement such
apolicy. The Ministry of Labour has informed the Ministry of Justice of the following: ‘the Ministry of
Labour accepts that for a number of years the opinion in Denmark has been that legislating against
discrimination was unnecessary, as it was assumed that the two sides of industry would conclude
agreementsontheir own about theissue. The Ministry of Labour has noted, however, that thusfar no such
agreements have been concluded. This means that a person who believes his or her rights, pursuant to the
two relevant conventions, have been violated, does not seem to have any legal basis on which to bring an
action. Asthe problems concerning discrimination have become more acute in recent years, the Ministry
of Labour hasfound that alaw-makinginitiative shouldnot be postponed. The Ombudsmanseems to agree’.

The questions posed to the Ministry of Labour, aswell as the discussion which ensued during the
reading of the Bill, reflects the controversy which the legislation had aroused. Upon the third

Parliamentary question No. S1916, April 10, 1996.
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Parliamentary reading of the Bill, only one vote, that of the Faeroe | slands, finally separated those
that advocated the enactment of the Bill fromthose which did not. Onthisslimmargin, the Bill on
the Prohibition of Discrimination in the Labour Market was passed on 24 May 1996, and took
effectaslaw on1 July 1996 inthe formof Act No. 459 onthe Prohibition of Discriminationinthe
Labour Market.

2.5. Assessment of the legal framework after Act No. 459 cameinto effect

As mentioned in the introduction to this paper, it would be premature as yet to draw conclusions
asto the effectivenessin practice of the new Act, given that such a short time has passed sinceits
enactment. However, with the preparation of the AF circular regarding job provision discussed
above, and with the passing of the Act on the Prohibition of Discriminationin the Labour Market,
it appears that the Danish Government did intend to send a clear signa to the perpetrators of
discrimination that such conduct was no longer acceptable and would be punishable by law.
However, it has been convincingly argued that dthough legislationdoessend this* signal’, amuch
broader social campaign of information provision and education is required to give full forceto
the law. In other words, you can take the horse to the water, but you can’t make it drink, no matter
how professional, and goal-oriented legislation on the subject is.

The initiation of the new law came at a time when it was beginning to be deemed * politically
incorrect’ to express obvioudy discriminatory attitudes towards visible minorities. Although it
was still legal to discriminate in employment, consideration for bad publicity and politically-
minded consumers had gone some way to encouraging employers to abandon at least directly
discriminatory practices. Theresultwas not, however, areductionin the amount of discrimination
occurring, but rather a camouflaging of discrimination, transforming the discrimination to amore
covert and less easily identifiable phenomenon.

Animmediate and positive effect of the Act seems to bethe authorities' changed attitude towards
the problem of discrimination. In the past, attention was notably drawn to the fact that newly
arrived migrants are often lacking in language qualifications and technical skills, which hasbeen
perceived as an explanation for their continued margina role on the Danish labour market. It
appears, as stated earlier, that this argument has contributed towards the marked reluctance onthe
part of the Danish population to recognise discrimination as a contributory cause. The enactment
of the new Act shows that this attitude appears to be changing.

Another positive development i sthat following statutory intervention, the social partners could no
longer have any doubts that their earlier performance in coping with the problems of
discrimination, namely through collective agreements and negotiation, was deemed inadequate by
Parliament and society in general. This can give rise to hope that the social partners will be
inspired to play agreater role in the future in this regard.!

3. Jurisprudence subsequent to July 1996

For more details on the steps which can be taken by employersand workers’ organisationsinthisregard, seethe
Manua on Achieving Equality for Migrant and Ethnic Minority Workers, ILO, Geneva, forthcoming.



23

Thus far, no court cases have been heard, and no decisions taken relating to employment
discrimination since theintroductionof the Act on the Prohibition of Discriminationinthe Labour
Market. However, anumber of alegations have been made public which appear to fall withinthe
parameters of the Act. These serve to shed light onthe ways in which the new law may be used,
and what its limitations may be in practice.

3.1. Cases concer ning dismissal
3.1.1. Adult Vocational Training Centre Case

This case, the first legal action appearing under the new Act, was brought to courtin April 1997.
The case is scheduled to be heard in August 1998. The case concerns the state-funded Adult
Vocationa Training Centres (AMU Centres), which, in the Danish legal context are considered
under the same provisions as those providing paid employment. During one training session a
participant was subjected to harassment from other participants following his praying in the
corridorsof the Centre. Consequently, the AMU Centreexpel led himfromthe course, claiming that
his public praying was disturbing other participants. His attempts to rejoin the course were
blocked by the AMU, which stated that participants must obey the rule that praying in public was
forbidden in the AMU Centres. The AMU stated, however, that he was welcome to rejoin the
course if he undertook to pray inthe toilets, with the door locked. At this point, the man initiated
legal action, which, as the AMU Centres fall under the auspices of the Ministry of Labour,
consisted of a case being brought against the AMU Centres and the Ministry of Labour jointly.

It isunclear at this stage what the outcome of the court case will be.
3.1.2. Head-dress case

A second case, which was not able to be heard under the provisions of the Act due to the fact that
the incident took place prior to the commencement of the Act, but whichservesas a useful case
study, concerns adoctor fromirag.! Despite being aqualified doctor in Irag, upon her arrival in
Denmark she was not permitted immediately to practice. In August 1995 she undertook unpaid
work at aDanish provincia hospital. After a short period of time, she was asked to refrainfrom
wearing her headscarf within the hospital confines. Following her contravention of this request,
shewas dismissed as avolunteer fromthe hospital inNovember 1995. The director of thehospital
stated in his letter of dismissal that:

None of the Muslimdoctors employedet the hospital are allowedto wear scarves, dueto practical aswell

as hygienic reasons. Female doctors wearing scarves are not accepted by patients or employees, as the

garment in question differs from the hospital’s normal uniform.?

The doctor filed a complaint against the hospital with the Hospital Council in the County of
Storstrom. Inits ruling, the Council claimed that the decision, based upon practical, hygienic and
ethical considerations did not constitute adiscriminatory action. Following this, the Documentation
and Advisory Centre on Racial Discrimination (DRC) requested the Ministry of Labour's
interpretationonanumber of questions, including the legality of makingadresscodewith specific
referenceto ‘Muslimdoctors’, and the special circumstances pertaining to the hospital’ sstatusin
the public sector. The Minister of Labour responded by agreeing that if Mudlim doctors are the

IDRC-Newsletter No. 1, 1997.
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only individuals to find their attire constrained by the dress code, while others are permitted to
wear whatever they like, that thiswould congtitute indirect discrimination, inviolation of the Act
on the Prohibition of Discrimination in the Labour Market, which has been enacted in the
meantime. A general dress code, however, based upon hygienic or practica considerations
applying to all employeeswould not constitute a violation of the Act.

After receiving the answer fromthe Minister of Labour, the DRC asked the Minister of the Interior
and the Minister of Health to take action against the hospital which dismissed the doctor. Both
ministers, however, refused to take any action. The case was subsequently referred to the Office
of the Prime Minister who referred the case back to the Ministry of Labour, and on September 22,
1997, the Ministry stated on behalf of the Ministries of the Interior, Health and Labour, that the
prohibition onwearing head-dressin hospitals was based on hygienic reasons, and therefore that
the hospital’ s decision to dismiss the doctor was justified.

While this case clarified the legitimate exceptions to the dress code regulation, namely that
employers may specify particular dress codes on the grounds of safety or hedlth, the problemwith
thiscase is that the original ruling appears to have been based upon negative attitudes prevailing
among patients and workers in the hospital. The director’s reference to the head-dress being
considered ‘ unacceptable’ to patients and co-workers shows that perhaps there was more to the
original decisionthanmeresafety and health reasons. However, asthe case did not reach the court
room, it isunclear how it would have ended.

3.2. Cases concerning discriminatory re ections of job applicants

Similarly, inrelation to recruitment, it is unclear as yet how the provisions of the Act will be
interpreted by judges and to what extent victims of discrimination will be able to depend upon
them. The main problem appears to be the difficulties complainants will face in relation to
providing proof of discrimination in connection to recruitment. Section 4 of the Act prohibits
registration of the ethnic compositionof theexisting workforce, aswell asthe origin of applicants
for vacant positions, thus rendering it impossible for alleged victims to rely upon statistical
evidence to prove a consistent practice of discrimination.

3.2.1. The Ankestyrelse Case

This case concerns an applicant who was rejected for a job in the public sector (Den Sociale
Ankestyrelse). The applicant, suspecting discriminationto haveoccurred, then sent aletter asking
for the ethnic composition of the workforce in that particular public body. In March 1997 he
received a letter stating that such confidential information was not available. After a second
attempt, he was informed that it would be a violation of Section 4 of the new Act to record
information on the ethnic origin of applicants or staff members.

Thisexample shows that under the new law, victims of discrimination are not rendered capable
of collecting statistical information to back up a case of discrimination, as specified in the
explanatory notesto the Bill. It should be recalled that these notes state that if an employer, over
along period of time, consistently omits to employ persons of a certain ethnic group, despite the
fact that qualified persons fromthe group in question apply for work, this may constitute evidence
of discrimination. Asitisimpossibleto either ask for or record figures on the ethnic composition
of the workforce and applicants, it isimpossible to learn whether qualified persons from ethnic
groups have applied and, secondly, whether or not qualified persons were hired.
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3.2.2. TheBusCase

An dternative method of providing evidence may be for the complainant to make reference to
inappropriate questions posed during the preliminary application procedureor jobinterview. By
way of example, questions, irrelevant to the position, about one' sreligion and sexual orientation
might be considered important evidence of negative differential treatment. One concrete case,
however, illustrates that posing such questions, nevertheless, may be considered appropriate by
the authorities, and thus their status as proof in a court case is brought into question. This case
concerns ajob interview with the bus company ‘ Bus Denmark’, during which the applicant was
asked whether he was a Mudiim.The applicant felt offended by the question, and | ater considered
that this may have contributed to hisfailureto obtainthe positionin question. The DRC asked the
public employment service, which was present during the job-interview, why this question was
asked. The employment service answered that it was well known that many Muslims becameill
and tired during Ramadan, and for reasons of traffic security, the question had to be posed. The
complaint was then taken to the Ministry of Labour to ask for aninterpretation of thisin relation
to section4 of the Act. The Ministry answered that the company could not ask thiskind of question
without applying to the Ministry in advance for anexceptionaccording to section6 of the Act.* The
bus company has been informed that it can apply for such exception. It is not yet known whether
such permission will be granted, should the company apply.

The outcome of this application will be indicative in that it will determine the limits in which
employers must frame their behaviour for an action to be considered legal. The process of
applying for anexemptionis positive, inthat it implies that only under exceptional circumstances
will such questions be deemed permissible, and the verdict of the applicationwill hopefully show
that in many cases the posing of such questions will be considered illegitimate.

3.2.3. The JPO-case

Another test case which contributed towards determining the strengths and weaknesses of the law
isthe casewhere the Ministry of Foreign Affairsrejected ajob applicationfroma Spanishcitizen,
who had been permanently living in Denmark. She had lived in Denmark for many years, and had
followed a Danish education. Her application for the position as a Junior Professional Officer
(JPO) was rejected by the Ministry onthe grounds that only Danish citizens were digible for the
posts. DRC filed acomplaint against the Ministry stating that this rejection constituted a viol ation
of the Act as well as of article 48 of the European Treaty. The Ministry of Foreign Affairs
answered that following an analysis of the provisions, it was in agreement with the DRC’s
interpretation, and that the Ministry would be happy to receive a new application from this
applicant in the future.?

Whilethiscase was useful in clarifying the limits of reservation of posts for Danish nationals, it
also reflects the lack of any suitable compensatory mechanismfor victims of such discriminatory
rgiections; the individual was left with no material compensation.

3.2.4. The Taxi-case

IDRC-Newsletter, No. 2, 1997.
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A recent example of nationality discriminationwas the case which came to light in January 1998,
whenthenew ActonTaxi Driving entered into force. Thisnew Act stipulates, inter alia, that taxi
company owners must hold either Danish, Nordic or European Union nationality.

On the same day, however, an administrative instructionfromthe Ministry of Traffic entered into
force, stipulating also that taxi driversin Denmark must hold either Danish, Nordic or European
Unionnationality. By way of justification for thisinstruction, the Ministry of Traffic claimed that
this was required by the Act on Taxi Driving, and that similar requirements already existed in
other Danish legidation, such asthat relating to bus driving.

Some Members of Parliament, however, claimed that the Act on Taxi Driving did not give the
Ministry of Traffictheright to include the requirement for Danish nationality for taxi drivers(only
for the owners) and asked the Ministry of Justice for further clarification. In response, on 13
January 1998, the Ministry of Justice concluded that the Act on Taxi Driving did not give
statutory authority to the Ministry of Traffic's requirement in relation to taxi drivers.
Consequently, the Ministry of Traffic decided to change the instruction, so that there is no
requirement today for taxi drivers to hold Danish nationality.

The same Members of Parliament also asked for a list of al Danish Acts including similar
requirements. The ensuing examination showed that ssimilar requirements existed in areasfalling
withinthe jurisdiction of the Ministriesof Housng, Commerce, Defence, Justice, Hedlth, Traffic,
Economy and Food, Agriculture and Fishing. While no action has yet been taken on the findings
of this examination, it is expected that this may lead to changes in many of these Acts, thus
narrowing the realmof occupations and activities in which Danish nationality canbe considered
agenuine qualification required for the job.

Finally, however, it must be noted that the Act on Taxi Driving was not changed. This means that
taxi company owners must hold Danish, Nordic or European Union nationality. Consequently, a
group of taxi company owners have now filed law suits against the Ministry of Traffic. In July
1998 a Canadian and a Pakistani citizen filed complaints at the High Court, claming that the Act
on Taxi Driving violates the Danish Constitution, and certain international Conventions. It is
expected that another taxi company owner, holding Turkish nationality, will file a smilar
complaint very soon. In this connection, the Minister for Traffic has stated that the Act may be
changed, but no decision has thus far been taken.

3.3. Cases concer ning discriminatory job advertisements

Whilecases concerning discriminationinconnectionwith recruitment and dismissal aredealt with
under civil law, prohibition against discriminatory job advertisements is dealt with under the
Criminal Code, according to sections 5 and 8 of the new Act. Asstated earlier, it hasbecome rarer
inrecent yearsto see examplesof outright and direct discriminatory advertising, however, indirect
discriminationcanbeseento occur systematically injob advertisements, especially inconnection
with semi- or unskilled jobs. For example, it isquite commonto requirethat an applicant for ajob
inacanteenor akitchen speaks perfect Danish. Similarly, itis not unusua to require of applicants
for cleaning jobs or jobs at factories or warehouses for example, to speak, read and write Danish
asanative.

In this regard, the DRC informed the police about several job advertisements in which the
requirement of knowledge of Danishdid not appear to bejustified by the terms of reference of the
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job. The police, however, have, following investigation into each case, thus far decided not to
bring thesedll egations to the attention of the Public Prosecutor. Asaresult, no legal action hasyet
been brought to court. When judgements are made on such cases in the future, they will show to
what extent the provisions of the new Act can be interpreted to prohibit indirect discrimination.

3.4. Cases concer ning positive action

A number of complaints which have surfaced since the implementation of the new Act potentially
show the controversial nature of measures to enhance the labour market position of ethnic
minorities and migrant workers, and the extent to which the law may actually prevent initiatives
inthisfield.

To take one concrete example, an advertisement from14 December 1996 encouraged members of
the ethnic minoritiesto apply for aparticular job.! Inthe same advertisement itwasal so explicitly
stated that, in the case of two or more applicants holding the same qualifications, the applicant
with a minority background would be preferred as the employer needed a ‘multi-ethnic
competence’ in the organisation. On 19 December 1996 the employer received aletter from the
Minister of Labour, which stated that the advertisement was a violation of section 5 of the Act on
the Prohibition of Discriminationinthe Labour Market. The employer answered that the Act was
introduced in order to fulfil the requirements of ILO No. 111 and ICERD, thus, it was a surprise
that such positive measures would violate the Act. The case ended with the Ministry of Labour
granting aformal dispensationto theemployer and givingitsapproval that inthis case the minority
background of the applicants was of decisive importance to the performance of the job.

To take a second example, the local Council in the municipality of Randers, decided to make a
statement of intent that the labour force of the municipality should represent more accurately the
ethnic composition of the city, and that 1% of the workers recruited should belong to ethnic
minority groups. It was stated that it was a precondition for recruitment that the applicant wasin
the possessi on of the necessary qualifications. On 30 May 1997, the Ministry of Labour informed
thelocal Council that the new Act does not permit such preferential trestment of ethnic minorities
and for thisreason the municipality was asked to abolish the statement of intent. The Council was,
consequently, not allowed to publish job-advertisements encouraging ethnic minority groups to
seek employment with the municipality, following the Ministry of Labour’sinterpretation. Such
advertisement are prohibited, unless both Danes and ethnic minority groups are encouraged to
apply. This case is interesting in that it shows that the subtle distinction between encouraging
minority groups to apply for positions and actively recruiting minority groups through a process
of preferentia treatment has not been reflected in the interpretation of the Danish law.

IDRC-Newsletter No. 1, 1997.
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Conclusions

The fact that discrimination has been increasingly recognised asasocial and legal problemwhich
Danish legislators and policy makers must address was made clear through the evolution of the
debateinDanishsociety. The drafting and adoptionof the Act onthe Prohibitionof Discrimination
in the Labour Market sent a clear signal to employers, co-workers, recruiters and public
authoritiesthat discrimination against individuals or groups on the grounds of their race, colour,
ethnic origin and associated grounds was no longer acceptable practice in the Danish labour
market.

Giventhe recent entry of anti-discriminationlaw onto the Danish stage, however, itisdifficult as
yet to precise the benefits and drawbacks of thelaw inpractice. A number of queriesraised during
the drafting process have yet to be addressed. As cases are brought to court and rulings are made,
the extent to whichthe Act will beinterpreted will become clear. For example, issues such asthe
scope of the term ‘indirect discrimination’ and the nature and applicability of ‘bona fide
occupational qualifications have yet to be clarified. Similarly, the distinctions between the
concepts of nationality quotas, positive encouragement and preferential treatment will hopefully,
through a process of test cases, be more clearly determined.

However, anumber of a priori weaknesses were found to exist in the law which are unlikely to
be resolved by even the most generous of judicial interpretations. Prominent among these isthe
explicit ban upon registration of ethnic origin, denying alleged victims of discrimination the
opportunity to provide statistical evidence of consistent and widespread discrimination, and,
perhaps more damagingly, preventing employers who are concerned with eradicating
discrimination from monitoring the effect of any positive initiatives which they might undertake.
The distribution of the burden of proof is another issue which hindersthe law frombeing entirely
effective fromthe starting point and which has been recognised by many commentatorsas amajor
factor indiscouraging victims of discriminationfrominitiating court proceedings. And, finaly, the
absence of nationality as an explicitly prohibited ground of discrimination means that migrants
suffering from discrimination against them as non-nationals will have to rely upon generous
interpretation of the scope of the law by the courts.

Furthermore, a number of critical issues remain unaddressed by the law, such as the phenomenon
of racial harassment between workers and the protection of victims of discrimination using the
redress mechanismin place from being victimised. Ingtitutionally, a number of improvements
could be made to enable genuine victims of discrimination to pursue their complaints more
effectively, including the establishment of an effective and independent enforcement agency with
wide-ranging powers specified in law to monitor and encourage compliance with the law.
Supportive measures such as contract compliance schemes, which have met with successin other
countriesto further encourage compliance with the |law, may provide the additional strengthening
required.

Finally, a number of advances by the Danish Government in terms of broadening its commitment
to eradicating discrimination would have the effect of strengthening the protection of migrant and
ethnic minority workers, not merely symbolically, but also in terms of providing recourse
mechanisms to victims of illegal discrimination. Such advances would primarily include the
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inclusion of anon-discrimination provisioninthe Danish Constitution, and the ratification of the
relevant international instruments aimed at protecting migrants and ethnic minorities from
discrimination in the labour market and in other aspects of social life, namely the ILO Migration
for Employment (Revised) Convention, 1949 (No. 97); thelLO Migrant Workers (Supplementary
Provisions) Convention, 1975 (No. 143); and the United Nations International Conventiononthe
Protection of the Rights of All Migrant Workers and Members of Their Families, 1990.

In conclusion, while the introduction of the Act on the Prohibition of Discriminationinthe Labour
Market is along-awaited and warmly welcomed initiative, and while the discussion relating to
the means of increasing the protection of workers from discrimination is a healthy and pertinent
one, there are anumber of issues which remainunclear, wesk, or missing fromDanishlegislation
inthisfield. Itishoped that as cases are brought to court, the provisions of the law will be tested
to their limits, and the weaknesses and loopholes in the law will be repealed and tightened
accordingly to provideasclose as possi ble water-tight protection for migrant and ethnic minority
workersin Denmark.
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APPENDI X
Trandation
Ministry of Labour
February 1996
Bill on prohibition against discrimination in respect of
employment and occupation, etc.
Part 1
Scope of the Act
1-(2) For the purpose of this Act the term “discrimination” means any direct or indirect

discrimination on the basis of race, colour, religion, political opinion, sexual orientation or

national, social or ethnic origin.

(2) ThisAct shal notbe applicableto the extent that similar protection against discrimination
follows from a collective agreement.

Part 2

Prohibition against discrimination

2.-(2) Any employer may not discriminate employees or applicants for vacanciesin
connection with recruitment, dismissal, transfer, promotion or with regard to pay and working

conditions.

(2) Discriminationasregardspay conditions takes place inthe case of failureto give equal pay

for equal work or work of the same value.

(3) Anemployeewhose pay islower thanthat of other employeesin violation of subsection(1)
above shall be entitled to the difference.

(4) Inthecase of pay discrimination it isincumbent upon the employer to prove that the work

concerned is not of the same value.
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3.-(1) An employer may not discriminate employees as regards access to vocational

guidance, vocational training, continued training and retraining.

(2) The prohibition against discrimination also applies to any person engaged in vocationa
guidance and vocational training activities as mentioned in subsection (1) above and any person

engaged in placement activities.

(3) Theprohibition against discrimination also appliesto any personlaying down rulesonand

making decisions concerning the access to take up a profession.

4.  Anemployer may notinconnectionwith recruitment or employment of anemployeerequest,
collect, obtain or make use of information concerning therace, colour, religion, political opinion,

sexual orientation or national, social or ethnic origin of the employee.

5.  Advertisements may notindicate that a person of aparticular race, colour, religion, political

opinion, sexual orientation or national, social or ethnic originis sought or preferred. Nor must it
be indicated that a person with the characteristics mentioned in the first clause of this sectionis
not wanted.

Part 3
Exceptions

6.- (1) Sections 2 to 5 shall not apply to anemployer whose enterprise hasthe express object
of promoting a particular political or religious opinion, unless thisisin conflict with European

Community law.

(2) If it is of decisive importance in connection with the exercise of certain types of
occupational activities or training activities that the person concerned is of a particular race,
political opinion, sexual orientation, national, social or ethnic origin or hasaparticular colour or
belongs to a particular religion, the appropriate Minister may, after having obtained the opinion
of the Minister of Labour, make exceptions to the provisions laid down in sections 2 to 5.

However, this shall not apply, if it isin conflict with European Community law.

Part 4

Compensation, etc.



35

7.  Persons whose rights have been violated by failure to comply with sections 2 0 4 may be

awarded compensation.

8.-(1) Failure to comply with section 5 shall be punishable by afine.

(2) Iftheviolationiscommitted by acompany, an association, anindependent ingtitution, afund
or similar body, the fine may be imposed upon the legal person as such. If the violation is
committed by the state, a municipal/county authority or an association of local authoritiesfalling
under section 60 of the Act on Loca Government, the fine may be imposed upon the state, the

municipal/county authority or the association of local authorities as such.

Part 5

Commencement and relation to other legislation, etc.

9.-(1) Section 4 shall not apply to the extent that other provisions are applicable under
special legidation.

(2) This Act shal be without prejudice to measures being introduced by virtue of other
legidation, by virtue of provisions having their legal basisin other legislation or otherwise by
means of publicinitiatives, with aview to promoting employment opportunities for persons of a
particular race, colour, religion, political opinion, sexual orientationor national, social or ethnic

origin.

10. ThisAct shall comeinto operation on 1 July 1996.

11. ThisAct shall not extend to the Faroe Idands and Greenland.



